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Introduction

Understanding how the Afghan legal system works is a complex endeavor, particularly
in light of the sweeping changes that have occurred since the Taliban’s return to
power in August 2021. Once anchored by the 2004 Constitution and informed by a
hybrid of Sharia, statutory, and customary legal sources, Afghanistan’s legal order has
been almost entirely refashioned under the current regime. The previous framework,
which attempted to blend Islamic law with universal human rights and codified
statutes, has largely been dismantled, replaced by an uncodified and often opaque
application of Islamic law as interpreted by the Taliban leadership.

Today, the supreme law in Afghanistan is defined primarily by the Hanafi school of
Sunni Islamic jurisprudence, but the Taliban’s interpretation of this tradition is widely
considered to be narrow and inflexible. The absence of a functioning constitution has
left the country without a foundational document that could guarantee minimum
rights or establish transparent guidelines for legal processes. Instead, law is
administered through a combination of religious edicts, decrees, and the personal
interpretations of local judges and religious authorities, creating a system that varies
from province to province and sometimes even from one district to another.

This radical transformation has had profound implications for all aspects of legal life in
Afghanistan. The judiciary has been remade, with most of its former personnel purged
and replaced principally by individuals with religious, rather than formal legal, training.
Court procedures often lack the hallmarks of due process, with judges fulfilling
investigative, prosecutorial, and judicial roles simultaneously. Specialized courts that
once handled matters such as anti-corruption, narcotics, family issues, and crimes
against women have been abolished, further reducing the scope of judicial protections
available to vulnerable groups.

Criminal and civil laws are now interpreted almost wholly through the lens of this strict
religious framework. Public punishments for certain offenses have resurfaced, and
discretion in other legal matters is exercised without reference to codified and
consistent laws. In the absence of statutory guidance, legal outcomes can be
unpredictable and heavily dependent on the views of local authorities. While some
observers note that in certain cases legal resolutions are swifter than in the past, this
speed does not equate to justice or fairness by international norms.

Possibly most alarming is the systematic erosion of rights for women and minorities,
as well as the near-total lack of independent legal representation. Women face
unprecedented restrictions on their freedoms and diminished access to justice, while
those who formerly served as judges, lawyers, or human rights defenders face
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persecution or are banned from the legal profession. Minorities experience uncertainty
regarding the status of their traditional jurisprudence, especially when it clashes with
the dominant Hanafi norms enforced by the Taliban. Access to justice, while always a
challenge in Afghanistan’s rugged and diverse landscape, is now even further out of
reach for the most vulnerable.

This book seeks to provide a clear and comprehensive guide to Afghanistan’s legal
system as it now stands. It explores each area of law and the institution in which it
sits, contextualizing the historic shifts and their real-world impacts. Through rigorous
analysis and the inclusion of case studies, it aims to equip readers with the
understanding necessary to navigate, critique, and ultimately comprehend the
profound changes that have reshaped law and society in Afghanistan since 2021.
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CHAPTER ONE: The Foundations of the Afghan Legal
System

Understanding the bedrock upon which Afghanistan's legal system currently rests is
akin to examining a structure whose original foundation has been largely demolished
and hastily rebuilt with entirely different materials. Prior to August 2021, that
foundation was a complex blend, intended to support a state that, at least on paper,
aspired to represent a modern republic while respecting its deep-rooted religious and
cultural heritage. There was a written constitution, statutory laws enacted by a
legislature, and a judiciary navigating a path between these and traditional Islamic
and customary norms.

However, the return of the Taliban ushered in a radical architectural shift. The
blueprint changed overnight, and the previous foundation was deemed incompatible
with the new vision. The cornerstone of the current Afghan legal system is, without
guestion, Sharia, or Islamic law. This is not a novel concept in Afghanistan; Islamic law
has always been a significant influence. What is new is its position as the sole
supreme source, uncodified and applied with a specific, often rigid, interpretation by
the de facto authorities.

This reliance on uncodified Sharia as the ultimate legal authority means there is no
single, written legal code that comprehensively governs all aspects of life. While
Sharia provides overarching principles and guidance, its practical application often
depends heavily on the interpretation and understanding of those empowered to
enforce it - namely, the judges appointed under the current regime. This creates an
inherent degree of variability and unpredictability that was less pronounced when
statutory laws and a constitution provided a more fixed reference point.

The specific school of Islamic jurisprudence that forms the primary basis for law under
the Taliban is the Hanafi school. The Hanafi school is one of the four major Sunni
schools of thought and has historically been the dominant school in Afghanistan. It is
known for its emphasis on logic and reasoning (ra'y) in applying Islamic principles, and
it traditionally allows for consideration of local customs ('urf) when they do not
contradict Sharia.

However, the current interpretation of Hanafi jurisprudence enforced by the Taliban is
widely reported to be considerably more stringent and less accommodating of
flexibility or local variations than historical applications might suggest. This narrower
approach means that while the name "Hanafi" is invoked, the practical legal outcomes
may differ significantly from how the school's principles might be applied elsewhere or
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how they were applied in previous periods of Afghan history.

A critical missing piece in the current foundation is a constitution. The 2004
Constitution, which provided the legal framework for the previous republic, has been
suspended. This suspension removed the foundational document that outlined the
structure of the state, defined the powers of government branches, and, crucially,
contained a chapter enumerating the rights and freedoms of citizens. Its absence
leaves a void where fundamental legal guarantees once existed.

Without a constitution, there is no higher law against which decrees, judicial decisions,
or governmental actions can be consistently measured or challenged. This means that
the concept of constitutional rights, as understood in many legal systems including the
previous Afghan one, does not form part of the current legal foundation. The legal
system is not built upon the principle of enumerated individual rights protected by a
supreme law.

Furthermore, the vast body of statutory laws enacted over decades by previous
Afghan governments has been largely rendered irrelevant. These laws covered a wide
array of areas, from criminal procedure to commercial regulations to civil codes. While
some judges might occasionally reference aspects of these older laws if they believe
they do not contradict their interpretation of Sharia, there is no legal obligation to do
so, and their application is entirely inconsistent and arbitrary.

Therefore, previous statutes cannot be considered a reliable or formal part of the
current legal foundation. They represent remnants of a dismantled system, not
building blocks of the new one. This abandonment of statutory law contributes
significantly to the lack of legal certainty, as individuals and entities cannot rely on
written laws to understand their rights and obligations.

Instead of codified statutes and constitutional provisions, a significant layer of the
current legal foundation is composed of decrees and directives issued by the Taliban
leadership. These pronouncements function as law in practice, directly impacting
personal freedoms, social norms, and administrative procedures. They are often
issued without public consultation or a clear legal process, and their basis is typically
the leadership's interpretation of what aligns with Sharia.

These decrees can be specific, addressing particular behaviors or groups, or they can
be broad, outlining major policy shifts. They represent a direct and often immediate
source of legal authority, bypassing any formal legislative process that might have
existed previously. Their existence highlights the centralized nature of legal authority
under the current regime, emanating from the top leadership rather than through
established legal institutions following defined procedures.

The resulting legal landscape is characterized by a significant lack of clarity and
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consistency. Because the primary source of law is uncodified and its interpretation is
subject to individual judges and authorities, there can be considerable variation in how
legal principles are applied across different regions of the country. What might be
permissible or how a case is handled in one province could differ significantly in
another.

This inconsistency undermines the principle of equality before the law, as similar cases
may not receive similar treatment. It also makes it exceedingly difficult for individuals
and businesses to understand the rules they must follow and predict the outcomes of
legal disputes. The lack of codified laws and clear procedures means navigating the
system requires understanding the prevailing interpretation of local authorities rather
than referencing a public, written legal framework.

While the reference text mentions that some articles of the 1964 constitution might be
considered if they don't conflict with Sharia, this remains speculative and not a formal,
established part of the foundation. The key point is the absence of a currently
operative constitution that serves as a supreme legal document outlining rights and
state structure. The reported effort to draft a new constitution based on the Quran and
prophetic tradition is underway, but until such a document is formally adopted and
implemented, it does not constitute a present foundation of the system.

Similarly, the status and application of Ja'fari jurisprudence for the Shia minority within
this strictly Hanafi-based system is unclear. While Ja'fari law historically governed
personal status matters for Shia communities, the dominant Hanafi foundation
enforced by the Taliban raises questions about the extent to which Ja'fari
interpretations are recognized or applied, particularly when they differ from the Hanafi
view. This ambiguity further underscores the challenges faced by minorities within the
current framework.

Customary law, or 'Urf, has long played a role in dispute resolution at the local level in
Afghanistan, particularly in rural areas where formal legal structures have historically
had limited reach. While customary practices may still be utilized in informal settings,
their integration into the formal Taliban legal system is not clearly defined. The extent
to which judges or authorities consider or defer to customary norms likely varies and is
ultimately subordinate to their interpretation of Sharia.

The foundation of the legal system under the Taliban, therefore, stands in stark
contrast to the hybrid model that existed previously. It represents a deliberate move
away from a system that incorporated statutory and constitutional law alongside
Sharia towards one where a particular interpretation of uncodified Islamic law is
paramount, supplemented by leadership decrees, and lacking the anchoring principles
and written frameworks of the past.

This shift fundamentally alters the relationship between the state, the law, and the
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citizen. The law is no longer derived from a combination of sources debated and
enacted through formal processes but flows primarily from a specific religious
interpretation and the directives of the ruling authorities. This redefinition of the legal
foundation has wide-ranging consequences, impacting everything from individual
liberties to commercial interactions and the administration of justice.

The lack of a public, accessible, and consistently applied set of laws stemming from a
clear, written foundation creates an environment where legal certainty is elusive.
Citizens are often left navigating a system where the rules are unwritten or subject to
change based on local interpretation, making it difficult to understand their rights or
predict legal outcomes. This opacity is a defining characteristic of the current legal
system's foundation.

The previous system, despite its challenges and imperfections, at least provided a
theoretical framework based on a written constitution and statutory laws that offered
a degree of predictability and avenues for seeking redress based on established rules.
While the implementation of those rules was often flawed, the underlying principles
were laid out in public documents. That layer of the foundation has now been
removed.

The current foundation, being primarily based on an uncodified religious text
interpreted by a specific authority, also presents significant challenges for interaction
with international legal norms and the global community. Legal concepts common in
international law, such as codified human rights or due process as defined by
international standards, are not inherent components of this foundation, which
prioritizes a different set of principles.

Navigating the Afghan legal system today requires an understanding that its
foundation is not built upon the familiar pillars of constitutionalism, statutory
codification, and an independent judiciary operating within clearly defined legal
frameworks. Instead, it rests upon a specific religious interpretation, leadership
directives, and the discretionary power of appointed authorities, all operating without
the constraint of a supreme, written law guaranteeing fundamental rights.

This fundamental shift in the legal system's foundation is the starting point for
understanding how it operates in practice, how different areas of law are applied, and
the significant challenges faced by those living within or interacting with this
drastically altered legal landscape. The subsequent chapters will delve into the details
of these sources, institutions, and applications, but it is crucial to first grasp that the
very ground upon which the system is built has been fundamentally reshaped.
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