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Introduction

Taiwan, officially known as the Republic of China (ROC), possesses a dynamic and
sophisticated legal system that reflects the island’s unique historical trajectory and
modern aspirations. Understanding how this legal system functions is essential not
only for legal practitioners and scholars, but also for anyone seeking insight into
Taiwanese society, government, and its interaction with global legal norms. With its
roots in civil law traditions and continuous evolution shaped by domestic needs and
international influences, the Taiwanese legal system presents both rich complexity
and practical significance.

The legal foundations of Taiwan are grounded in a layered hierarchy of sources, with
the Constitution of the Republic of China at its apex. This constitution, established in
the mid-twentieth century and subsequently amended, enshrines Taiwan’s status as a
democratic republic and safeguards the fundamental rights of individuals. Beneath the
Constitution, an intricate structure of codes and statutes—primarily inspired by
Japanese and German models—governs civil, criminal, and administrative matters. The
development and enforcement of these laws are administered by a uniquely
Taiwanese governmental system envisioned by Dr. Sun Yat-Sen, which includes the
five branches (Yuans): Executive, Legislative, Judicial, Examination, and Control.

At the heart of Taiwan’s legal operation lies its multi-tiered court system. From district
courts handling initial trials to high courts and the Supreme Court overseeing appeals,
the ordinary court structure addresses both civil and criminal disputes. Meanwhile,
specialized courts such as the Intellectual Property Court and administrative courts
underline the commitment to addressing modern challenges and providing fair
remedies for grievances against public authorities. The Constitutional Court serves as
the guardian of constitutionalism, ensuring that laws and government actions conform
to the core principles of the ROC.

The legal profession in Taiwan plays a vital role in upholding the administration of
justice and the rule of law. Judges, prosecutors, and lawyers all undergo rigorous legal
education and training, guided by standards that reflect both Eastern and Western
legal traditions. Furthermore, Taiwan’s legal system increasingly embraces
mechanisms such as mediation and arbitration, recognizing the value of alternative
dispute resolution in a rapidly changing society.

This book aims to provide a comprehensive guide to the workings of the Taiwanese
legal system, from foundational structures and legal sources, to practical application in
daily life and the challenges of legal reform. By exploring each dimension in
depth—including criminal and civil law, judicial procedures, and the relationship
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between law and society—readers will gain not only factual understanding, but also a
broader appreciation of how Taiwan’s legal system both shapes and is shaped by the
people and values it serves.

Whether you are a student, legal professional, or interested observer, this guide is
designed to be both accessible and authoritative. Through twenty-five chapters, we
will journey through history, institutions, and contemporary practice, offering a unique
window into the legal fabric of Taiwan—a system marked by resilience, adaptation,
and a steadfast commitment to justice.
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CHAPTER ONE: Foundations of the Taiwanese Legal
System

To truly grasp the intricacies of the Taiwanese legal landscape, we must first lay the
groundwork by exploring its fundamental building blocks. Imagine approaching a
grand, multi-storied edifice; before you can appreciate the detailed carvings or the
layout of individual rooms, you need to understand the architectural style, the
materials used, and the basic structural principles holding it all together. The legal
system of Taiwan is much the same, a complex construction built upon specific
foundational concepts and historical influences that distinguish it from many others
around the world.

At its heart, the legal system of the Republic of China, as Taiwan is formally known, is
a civil law system. If you're familiar with the common law systems found in places like
the United Kingdom or the United States, this already tells you something significant.
Civil law systems, in contrast to common law's reliance on judicial precedent, place
primary emphasis on codified statutes and comprehensive written laws. This means
that navigating the legal terrain in Taiwan involves primarily consulting detailed codes
and legislation enacted by the legislative body.

The choice of a civil law framework wasn't a sudden, isolated decision. It was a path
shaped by history and the deliberate adoption of legal models that were prevalent and
considered modern during crucial periods of development. The most pronounced
influences come from the civil law traditions of Germany and Japan. German legal
scholarship and codification, particularly from the late 19th and early 20th centuries,
provided a rigorous, systematic model for legal thought and structure. Japan, having
itself adopted and adapted German law during the Meiji Restoration, served as a
conduit and further refiner of these concepts, especially during its historical
connection with Taiwan.

This doesn't mean Taiwan's legal system is simply a photocopy of German or Japanese
law. Far from it. While those influences are undeniable and form a significant part of
the system's DNA, they have been integrated and adapted within the specific context
of Taiwan. This includes weaving in threads of traditional Chinese legal and
philosophical concepts, which, while not forming the dominant structure, nonetheless
contribute to the underlying cultural understanding of justice and social order.
Additionally, in more recent times, particularly since the process of democratization
and increased international engagement, concepts from other jurisdictions, including
the United States, have found their way into Taiwanese law, often in areas like
constitutional law, administrative procedure, and specialized fields like intellectual

Sample from MixCache.com - The Online eBook Marketplace



SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

property.

Think of it as a unique legal stew - the civil law tradition provides the main broth,
seasoned generously with German and Japanese spices, with hints of traditional
Chinese flavor, and perhaps a dash of American zest added more recently. The
resulting taste is distinctly Taiwanese, reflecting its layered history and evolving
society.

Another foundational element, truly unique to Taiwan's system, is its distinctive
governmental structure. Unlike the classic three-branch separation of powers
(Executive, Legislative, Judicial) familiar in many Western democracies, Taiwan
operates under a five-branch system. This structure, often referred to as the "five-
power constitution," was a concept developed by Dr. Sun Yat-Sen, the founding father
of the Republic of China. His vision sought to combine the Western idea of checks and
balances with traditional Chinese institutions.

These five branches, or "Yuans," are the Executive Yuan, the Legislative Yuan, the
Judicial Yuan, the Examination Yuan, and the Control Yuan. Each Yuan holds distinct
powers and responsibilities, creating a complex web of interrelationships. While we will
delve into the specific roles of each Yuan in later chapters, understanding this five-
branch architecture from the outset is crucial because it fundamentally shapes how
laws are made, interpreted, applied, and overseen in Taiwan. It's not just a different
organizational chart; it dictates the institutional framework within which the entire
legal system operates.

The centrality of codified law means that legislation is paramount. The laws enacted
by the Legislative Yuan and promulgated by the President are the primary rules
governing conduct. This contrasts with common law systems where judicial decisions,
especially those from higher courts, establish binding precedents that are as
important, if not more so, than statutory law in many areas. In Taiwan, while judicial
interpretations, particularly from the Constitutional Court, hold significant weight, the
starting point for legal analysis is almost always the relevant statute or code.

This focus on codes leads to a different approach to legal reasoning. Lawyers and
judges in a civil law system tend to reason deductively, applying the general principles
and specific rules laid down in the codes to the facts of a particular case. In common
law, the reasoning is often more inductive, drawing general principles from a series of
specific judicial decisions. Neither approach is inherently "better," they are simply
different ways of organizing legal knowledge and resolving disputes, each with its own
strengths and complexities.

The main body of codified law in Taiwan is often referred to collectively as the "Six

Codes." This isn't a single physical book titled "The Six Codes," but rather a traditional
categorization of the most fundamental pieces of legislation. While the precise list has
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evolved over time and can sometimes be debated depending on the definition, the
core idea encompasses the Constitution, the Civil Code, the Code of Civil Procedure,
the Criminal Code, the Code of Criminal Procedure, and administrative laws. These
codes form the backbone of the legal system, covering vast swathes of law from
private relationships and transactions to crimes and governmental interactions.

For instance, disputes between individuals or businesses, such as contract
disagreements or property issues, are governed primarily by the principles and rules
laid out in the Civil Code. If someone is accused of a crime, the definition of the
offense and the potential punishments are found in the Criminal Code, while the
process for prosecuting and trying that person is detailed in the Code of Criminal
Procedure. Understanding the structure and content of these foundational codes is
essential for navigating the practical application of law in Taiwan.

While codes are central, the legal system is not static or purely theoretical. The
application of these codes in real-world situations is handled by the judicial system,
which is overseen by the Judicial Yuan. The courts interpret the laws, resolve disputes,
and ensure that the laws are applied fairly. Although judicial decisions in ordinary
cases do not create binding precedent in the same way they do in common law
systems, interpretations by the Constitutional Court are a powerful exception, often
shaping the understanding and application of the Constitution and other laws in ways
that are legally binding.

The adversarial nature of the legal process is another key foundation. In both civil and
criminal cases, the system relies on opposing parties presenting their arguments and
evidence before a neutral judge (or panel of judges) who makes a decision based on
the law and the facts presented. This contrasts with some inquisitorial systems where
the judge plays a more active role in investigating the case. In Taiwan, prosecutors
represent the state in criminal matters, while private individuals or entities are
represented by their lawyers (or represent themselves) in civil disputes.

The historical journey that led to the current Taiwanese legal system is a story in itself,
marked by periods of significant change and adaptation. From the legal practices
under Qing Dynasty rule, through the imposition and subsequent influence of Japanese
law during the colonial era, to the arrival and implementation of the Republic of
China's legal framework after 1945, each period left its mark. The subsequent period
of martial law heavily impacted the development and application of constitutional
principles, and the democratization process since the late 1980s has ushered in
further reforms and a greater emphasis on human rights and due process.

This historical backdrop is crucial because it explains why the system has its particular
blend of influences and characteristics. It is not a system that sprang fully formed from
a single source but is rather a product of layers of legal tradition and political
development. The resilience of certain legal concepts through these transitions, and
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the deliberate choices made at different junctures to adopt or adapt foreign legal
models, have shaped the foundational principles that are in place today.

The very existence of a written constitution as the supreme law of the land is a
cornerstone principle. While its interpretation and application have evolved, the
Constitution of the Republic of China provides the overarching framework for the
entire legal system, defining the structure of government, establishing the hierarchy
of laws, and guaranteeing fundamental rights and freedoms to the people. All laws and
governmental actions must conform to the Constitution, and the Constitutional Court
serves as the ultimate arbiter of constitutional questions.

Understanding the interplay between the codified law, the five-branch governmental
structure, and the historical context provides a solid starting point for exploring the
Taiwanese legal system in greater detail. It highlights that this is a system built on civil
law principles, uniquely housed within a five-part governmental framework, and
shaped by a fascinating history of legal transplantation and adaptation. These
foundational elements are the essential context for understanding the specific areas of
law, the court system, and the legal profession that we will explore in the following
chapters.
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