SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

[y
(W)

MixCache.com

From the MixCache.com library

Sample from MixCache.com - The Online eBook Marketplace



SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

Understanding how the Nepalese Legal
System Works

MixCache.com

Sample from MixCache.com - The Online eBook Marketplace



SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

Table of Contents

Introduction

Chapter 1 The Historical Evolution of Nepalese Law

Chapter 2 Hindu Philosophy and Custom in Early Legal Systems
Chapter 3 The Muluki Ain: Origins, Structure, and Impact

Chapter 4 Constitutional Developments: 1951, 1990, 2007, and 2015
Chapter 5 The Foundations of the Modern Nepalese Constitution
Chapter 6 Sources of Nepalese Law: Written and Unwritten Traditions
Chapter 7 The Role of Case Law and Judicial Precedents

Chapter 8 Customary and Indigenous Legal Practices

Chapter 9 Civil Law Foundations in Nepal

Chapter 10 The Influence of Common Law Elements

Chapter 11 Criminal Law: Principles, Procedures, and Crimes
Chapter 12 The Civil Justice System: Disputes and Resolutions
Chapter 13 The Judiciary: Structure and Jurisdiction

Chapter 14 The Supreme Court: Powers and Significance

Chapter 15 High Courts and District Courts: Appellate and Local Justice
Chapter 16 Alternative Dispute Resolution in Nepal

Chapter 17 Administrative and Specialized Tribunals

Chapter 18 The Legal Profession: Education and Regulation
Chapter 19 Fundamental Rights and Constitutional Remedies
Chapter 20 Law and Religion: Secularism and Religious Laws
Chapter 21 Family Law and Inheritance: Custom and Reform
Chapter 22 Legal Reforms: Challenges and Opportunities

Chapter 23 International Law and Treaties in Nepalese Law

Chapter 24 Access to Justice: Language, Literacy, and Inclusion
Chapter 25 The Future of the Nepalese Legal System

Sample from MixCache.com - The Online eBook Marketplace



SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

Introduction

Nepal is a nation of immense cultural, ethnic, and religious diversity, nestled in the
heart of the Himalayas. This diversity is vividly reflected in the country’s legal
system—a complex and dynamic structure shaped by centuries of history, evolving
ideologies, and a multitude of customs and traditions. Understanding how the
Nepalese legal system works is not merely a journey into legal theory or statutes, but
rather an exploration of the living history of a people who have continually redefined
the meaning of justice, order, and governance.

The Nepalese legal system stands as a unique hybrid. Rooted primarily in civil law
traditions, its branches extend into common law principles, Hindu legal philosophy,
and customary practices that vary from village to village and among ethnic groups.
These influences are evident in Nepal’s layered sources of law, from the ancient
Muluki Ain—one of Asia’s oldest codified laws—to the latest Constitution of Nepal
promulgated in 2015. Each historic milestone has brought with it a change in legal
philosophy and practice, making Nepal’s legal development a fascinating tale of
adaptation and synthesis.

The Constitution of Nepal sits atop this legal framework, providing the foundation for
governance, individual rights, and the structure of state power. Laws that diverge from
its provisions are deemed void, establishing a rule of constitutional supremacy.
Beneath the Constitution lies a rich tapestry of statutes, case law, customary law, and
religious provisions that give practical shape to justice in everyday life. This
intermingling of systems requires a nuanced understanding, as one navigates not just
written statutes, but also unwritten norms that hold sway in Nepalese society.

An essential component of Nepal’s legal system is its judiciary, constructed in a three-
tier hierarchy—District Courts, High Courts, and the Supreme Court. These institutions
not only interpret and apply the law but also play a defining role in ensuring judicial
independence, protecting human rights, and upholding the rule of law. The legal
profession, regulated by the Nepal Bar Association, is constantly evolving to meet the
demands of a changing society, welcoming new generations of advocates and judges
trained in both national traditions and international legal thinking.

Yet, the system is not without its challenges. The coexistence of multiple legal
traditions can create complexities in interpretation and application, particularly in a
landscape where many laws exist primarily in the Nepali language. Access to justice,
inclusion of marginalized communities, and the harmonization of customary and state
laws remain ongoing concerns. Nevertheless, the Nepalese legal system is continually
adapting—integrating international norms, advancing human rights protections, and
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responding to the aspirations of its people for justice and equity.

This book, Understanding how the Nepalese Legal System Works: A Guide to
the Nepalese Legal System, aims to guide readers through this intricate legal
landscape, offering a detailed exploration of its history, structure, sources of law,
major branches, and ongoing developments. Whether for students, practitioners, or
anyone interested in Nepal’s legal evolution, this book aspires to provide clarity and
insight into the remarkable tapestry of justice that shapes daily life in Nepal.
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CHAPTER ONE: The Historical Evolution of Nepalese
Law

To truly grasp the intricacies of the Nepalese legal system as it stands today, one
must embark on a journey back through the annals of time, tracing its lineage from
ancient roots to its modern, complex form. Like the layered strata of the Himalayan
mountains themselves, the legal history of Nepal reveals distinct periods, each leaving
an indelible mark on the legal landscape and shaping the principles and practices that
govern the nation. It is a history deeply interwoven with the country's political
evolution, cultural shifts, and the influences of surrounding civilizations.

In the earliest epochs of what would become Nepal, long before unification brought
disparate kingdoms together, legal systems were decentralized and heavily influenced
by local conditions and prevailing social norms. Authority was often vested in regional
rulers, tribal chiefs, and village elders, who acted as arbiters of disputes and enforcers
of customary rules. These rules were not typically written down in formal codes but
were passed down through generations, embedded in the social fabric and often
intertwined with religious or spiritual beliefs.

During the Kirant dynasty, which scholars often place as one of the earliest recorded
ruling periods, legal administration would have been rudimentary by modern
standards but effective within its context. Justice was likely dispensed based on a
blend of royal decrees, priestly interpretations of religious texts, and established
customs. The concept of law was less about abstract principles and more about
maintaining social harmony, resolving conflicts, and ensuring adherence to community
expectations.

As various dynasties rose and fell, from the Licchavis to the Mallas, legal practices
continued to evolve, albeit slowly. The influence of dominant religious philosophies,
particularly Hinduism, became increasingly significant. Religious scriptures and
philosophical texts like the Dharmashastras provided a framework for understanding
societal obligations, moral conduct, and principles of justice. Kings, seen as divine or
semi-divine figures, often held ultimate judicial authority, sometimes advised by
learned Brahmins or appointed officials.

The Malla period, centered in the Kathmandu Valley, saw the development of more
formalized administrative structures, including systems for taxation, trade regulation,
and dispute resolution. While written records from this era are sparse compared to
later periods, it is evident that legal processes were becoming more structured, laying
some groundwork for future codification efforts. However, across the numerous small
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kingdoms and principalities scattered throughout the diverse terrain of present-day
Nepal, legal practices remained largely heterogeneous, adapted to local geography,
economy, and ethnic composition.

The mid-18th century marked a watershed moment in Nepalese history with the
unification campaign led by King Prithivi Narayan Shah of Gorkha. His military and
diplomatic efforts brought disparate territories under a single banner, establishing the
Kingdom of Nepal. This political unification naturally necessitated a degree of legal
consolidation, or at least an attempt to impose a more uniform system across the
newly expanded realm.

Following unification, Prithivi Narayan Shah and his successors sought to strengthen
central authority. While the idea of creating new, unifying laws was present, the reality
was that the newly formed kingdom largely continued to rely on existing legal
traditions. Hindu Dharmashastras still provided a significant basis for legal principles,
particularly in matters of personal status, family law, and social hierarchy. Local
customs also persisted, especially in remote areas where the reach of the central
government was limited.

The legal landscape remained a patchwork for several decades after unification.
Although efforts were made to streamline administration and justice, a truly
comprehensive, codified legal system applicable nationwide was yet to emerge. The
system relied heavily on royal edicts, customary practices, and the interpretations of
religious texts by legal scholars and administrators. Justice was often administered by
royal representatives, local governors, or appointed judges, with the King retaining the
final authority in many crucial matters.

This era, though lacking a single, overarching legal code, was significant because it
demonstrated the challenges of governing a diverse population with varied traditions
under a centralized authority. It highlighted the need for a more systematic approach
to law and justice that could transcend regional differences while still acknowledging
the deeply ingrained customs and beliefs of the people. This need would eventually
lead to a transformative legal development.

The pivotal moment in the historical evolution of the Nepalese legal system arrived in
the mid-19th century with the promulgation of the Muluki Ain in 1854. This
comprehensive legal code, enacted during the Rana regime under Prime Minister Jung
Bahadur Rana, represented the first systematic attempt to codify the laws of the
entire kingdom. Its creation was influenced by various factors, including the need to
consolidate Rana power, modernize the administration, and perhaps draw lessons
from legal reforms occurring in other parts of the world.

Jung Bahadur Rana, having traveled to Europe, was reportedly impressed by the
Napoleonic Code and other codified legal systems. He saw the potential for a similar
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structured approach to law in Nepal. The drafting of the Muluki Ain was a monumental
undertaking, involving legal scholars, religious authorities, and government officials
who worked to synthesize existing laws, customs, and religious principles into a single,
accessible document. It aimed to bring uniformity and predictability to the legal
system.

The 1854 Muluki Ain covered a vast array of legal matters, including civil law, criminal
law, procedural law, and even aspects of social regulation. It formalized many existing
practices, standardized punishments for crimes, and outlined procedures for court
proceedings. Crucially, it also codified the rigid caste-based social hierarchy that was
prevalent in society, assigning specific rights, obligations, and penalties based on
one's caste. This aspect reflected the deep influence of traditional Hindu social order
on the legal system.

While influenced by foreign models like the Napoleonic Code in its structure and
comprehensiveness, the Muluki Ain was distinctly Nepalese in its content. It
incorporated elements of Hindu legal philosophy, customary laws of various
communities, and the specific social and political realities of 19th-century Nepal. It
was not a direct copy of any foreign code but rather a unique blend, attempting to
reconcile traditional norms with the requirements of a centralized administration.

The promulgation of the Muluki Ain fundamentally altered the practice of law in Nepal.
It provided judges and administrators with a clear, written set of rules to apply,
reducing reliance on oral tradition and varied local customs. It became the primary
legal authority for over a century, providing a stable, albeit rigid, legal framework for
the Rana regime. Its existence was a significant step towards the development of a
modern state based on codified laws.

Throughout the remainder of the Rana period (until 1951), the Muluki Ain remained
the cornerstone of the legal system. While it underwent some amendments and a
redrafted version was introduced in 1883, its fundamental structure and principles
persisted. The legal system under the Ranas was characterized by the supremacy of
the Muluki Ain and a centralized judicial structure, though the judiciary was not
independent but rather an arm of the executive power wielded by the Rana prime
ministers.

This period saw the establishment of more formal courts, but justice was often
influenced by the arbitrary will of the rulers and the powerful elite. Despite the
existence of a codified law, the rule of law in the modern sense was limited. Access to
justice was challenging for ordinary citizens, particularly those from lower castes or
marginalized communities, who faced discrimination codified within the Muluki Ain
itself. The legal system reinforced the autocratic rule rather than serving as a check on
power.
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The legal profession during the Rana era was nascent and largely controlled by the
state. Legal education was not formally established, and practitioners often learned
through apprenticeship. The focus was on understanding and applying the Muluki Ain
within the hierarchical and often arbitrary judicial system. Lawyers, as they are
understood today, with an independent role in advocating for clients' rights against
the state, were essentially non-existent.

The events of 1951, which led to the end of the Rana regime and the dawn of a
democratic era, marked the beginning of a new phase in Nepal's legal evolution. While
the Muluki Ain of 1854 remained in force for some time, the political transformation
necessitated fundamental changes to the legal system. The focus began to shift
towards establishing constitutionalism, the rule of law, and an independent judiciary.
This period saw the initial steps taken to modernize the legal framework and move
away from the rigid, discriminatory elements of the old code.

Following 1951, there was a conscious effort to reform the legal system to align it with
democratic ideals and human rights principles. This involved reviewing and gradually
replacing or amending laws inherited from the Rana era, including the Muluki Ain. The
influence of the Hindu legal system, while still present in certain areas, began to
diminish as the state moved towards a more secular and inclusive legal framework.

Significantly, the post-1951 period saw the increasing influence of the common law
system, particularly through judges and legal scholars who received training in
countries with common law traditions. This led to the gradual introduction of concepts
such as judicial precedent, adversarial procedures, and a greater emphasis on
statutory interpretation by the courts. While the civil law tradition, rooted in the
concept of comprehensive written codes, remained dominant, common law elements
began to be integrated, contributing to the hybrid nature of the modern Nepalese
legal system.

The period between 1951 and the major constitutional reforms that would follow
(covered in later chapters) was one of transition. It was characterized by a struggle
between the legacy of the old legal order and the aspirations for a new one based on
democratic principles. Legal reforms were undertaken incrementally, often in response
to political changes and the evolving needs of a society undergoing modernization.
This set the stage for the more significant constitutional and legal transformations that
would define the late 20th and early 21st centuries in Nepal. The historical journey
from decentralized customs and Hindu scriptures to codified laws and the initial steps
towards a modern, hybrid system reveals a continuous process of adaptation and
synthesis, reflecting Nepal's unique path through history.
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