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Introduction

Spain, a nation with a rich and layered history, stands today as a social and
democratic State, governed by the rule of law and devoted to the values of liberty,
justice, equality, and political pluralism. The principles enshrined in its Constitution of
1978 marked not only the nation’s transition to democracy but also laid the essential
foundations for its contemporary legal system. As a civil law country, Spain draws
heavily from Roman legal traditions, which manifest through extensive legal codes
and statutes, marking a system quite distinct from the common law traditions of
countries like the United Kingdom or the United States.

Understanding the Spanish legal system requires an appreciation of its historical depth
and the diverse influences that have shaped it. Roman law, medieval legal
compilations, local customs, and the codification movements of the 19th century all
play pivotal roles in its development. Regional legal traditions, or fueros, continue to
influence certain areas, reflecting Spain’s historical reality as a land of diverse peoples
and autonomous regions united under a single constitutional framework.

At the heart of the Spanish legal order lie a hierarchy of legal sources—starting with
the Constitution and ranging through international treaties, various forms of
legislation, customs, general legal principles, and, subsidiarily, judicial decisions. The
division and separation of powers among legislative, executive, and judicial authorities
reflect the democratic values of the State, ensuring that justice is not only a
theoretical guarantee but a practical reality administered by independent and
impartial judges.

Spain’s membership in the European Union and its participation in international
treaties have brought additional layers of complexity and dynamism to its legal
system. EU regulations and directives, as well as binding international agreements,
are integrated into the Spanish legal order, helping to shape domestic laws and
policies and ensuring alignment with broader European and global standards.

This book is designed to provide a clear, comprehensive guide to the workings of the
Spanish legal system. From the historical roots and structure of the State, through
detailed exploration of civil, criminal, administrative, and labor law, to the roles of key
legal professions and the mechanisms ensuring access to justice, this guide offers
essential knowledge for anyone seeking to understand or navigate Spanish law.
Whether you are a student, a legal professional, a foreign investor, or a private
individual with an interest in Spain, this book aims to demystify the institutions,
principles, and processes that define how law and justice function in Spain.
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Ultimately, the Spanish legal system is a reflection of the nation’s enduring
commitment to democracy, social progress, and legal certainty. Its complexity and
adaptability, shaped by centuries of evolution and contemporary realities, ensure that
it remains responsive both to the needs of its people and to the demands of a rapidly
changing world.
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CHAPTER ONE: The Unfolding Tapestry - A History of
Spanish Law

The story of Spanish law is a grand narrative, woven over millennia, reflecting the
diverse peoples, cultures, and conflicts that have shaped the Iberian Peninsula. It is a
tale of conquest and coexistence, of disparate kingdoms and eventual unification, and
of the enduring power of legal traditions that have adapted and transformed through
the ages. To truly grasp the complexities of the Spanish legal system today, one must
journey back through time, tracing the lineage of its codes, customs, and principles
from ancient roots to modern form.

Our journey begins, as so many Western legal histories do, with the mighty Roman
Empire. When Roman legions marched into the Iberian Peninsula, they brought with
them not only their military might and infrastructure but also their sophisticated legal
system. Roman law, with its emphasis on codified rules, property rights, and
contractual obligations, laid a fundamental groundwork that would persist long after
the empire's decline. While direct Roman legislation might not dictate terms in a
Spanish court today, the underlying concepts, structure, and methodology of civil law
are direct descendants of this foundational influence.

Following the fall of Rome, the Iberian Peninsula experienced a period of significant
change, marked by the arrival and establishment of the Visigoths. Initially, Roman and
Visigothic legal traditions existed side-by-side, applied to their respective populations.
However, over time, there was a move towards legal synthesis and unification. This
culminated in one of the most significant legal texts of the era: the Liber ludiciorum
(Book of Judgments), later widely known as the Fuero Juzgo.

Promulgated in the 7th century, the Liber ludiciorum was a landmark code that drew
upon both Roman legal principles and Visigothic customary law. It was designed to
apply equally to all inhabitants of the Visigothic kingdom, regardless of ethnic origin.
This act of unifying the law under a single code for all was a remarkable achievement
for its time and established a precedent for the concept of a common body of law
governing a territory. The Fuero Juzgo proved to be incredibly resilient, its influence
extending far beyond the Visigothic period, serving as a source of law and inspiration
for centuries in the Christian kingdoms that emerged during the Reconquista.

The arrival of Islamic forces in the 8th century introduced another major cultural and
legal dynamic to the peninsula. In the territories under Muslim rule, Islamic law and
jurisprudence prevailed, particularly in matters of family, inheritance, and religious
practice. However, for the Mozarabs (Christians living under Muslim rule) and Jews,
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specific legal frameworks were often permitted to regulate their internal affairs,
demonstrating a degree of legal pluralism in some areas.

Meanwhile, in the fledgling Christian kingdoms of the north, the legal heritage of the
Visigoths, particularly the Fuero Juzgo, remained highly influential. As these kingdoms
gradually expanded southwards, they brought their legal traditions with them, often
adapted and supplemented by local customs and privileges known as fueros. These
regional fueros were vital instruments, often granted by monarchs or lords to
inhabitants of newly conquered or settled territories, offering specific rights,
obligations, and forms of governance that fostered loyalty and encouraged
repopulation.

The variety of these local and regional fueros created a complex legal landscape
across the Christian territories, with distinct legal norms governing different towns,
regions, and social groups. While this reflected the decentralized nature of power
during much of the Reconquista, it also presented challenges to the growing
aspirations of monarchs seeking to consolidate their authority and create more unified
kingdoms.

One of the most ambitious and enduring attempts to rationalize and unify this
disparate legal system came in the 13th century under the patronage of King Alfonso
X of Castile, known as "the Wise." A scholar-king with a deep interest in law, history,
and culture, Alfonso X oversaw the creation of several significant legal works aimed at
establishing a more coherent and just legal order for his realm.

Foremost among these was Las Siete Partidas (The Seven Parts). This monumental
legal compilation, drawing heavily on Roman law, Canon law, and existing Castilian
legal traditions, was encyclopedic in its scope, covering a vast array of legal topics
from constitutional and administrative law to civil, criminal, and procedural law.
Although its full application as a binding legal code faced initial resistance from those
attached to local fueros, Las Siete Partidas gradually gained prominence and
ultimately became a cornerstone of Spanish law, its influence extending not only
across Spain but also into the legal systems of the Spanish colonies in the Americas.

The late medieval and early modern periods saw continued efforts by monarchs to
assert central authority and standardize the legal system. This involved
commissioning compilations of existing laws, such as the Ordenamiento de Alcala and
the Leyes de Toro, which aimed to clarify the hierarchy of legal sources and resolve
conflicts between different legal norms. However, the system remained a complex
blend of royal legislation, regional fueros, and the pervasive influence of Las Siete
Partidas.

The unification of the crowns of Castile and Aragon in the late 15th century under the
Catholic Monarchs, Ferdinand and Isabella, marked a pivotal moment in the formation
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of a unified Spanish state, though the distinct legal and institutional frameworks of the
constituent kingdoms largely persisted for a time. Subsequent centuries saw the
gradual strengthening of royal power and the development of a more centralized
administration, particularly under the Bourbon monarchs in the 18th century, who
were influenced by the Enlightenment ideals of rationalization and uniformity.

The 18th century brought with it the burgeoning influence of Enlightenment thought,
which emphasized reason, human rights, and the concept of a legal system based on
clear, systematically organized codes. This philosophical movement fueled a desire
across Europe, including Spain, to move away from fragmented, often conflicting, and
sometimes inaccessible collections of laws towards comprehensive, rational
codification. The French Revolution and the subsequent Napoleonic Code further
spurred this movement, demonstrating the practical possibility and potential benefits
of comprehensive legal codes.

The 19th century thus became the great age of codification in Spain. This period was
marked by political instability, with frequent changes in government and constitutional
frameworks, yet the underlying drive to modernize and unify the law through
systematic codes remained constant. Legal scholars and jurists dedicated themselves
to the arduous task of compiling, revising, and enacting codes that would govern the
key areas of legal life.

The process was neither swift nor without difficulty, reflecting internal debates,
political shifts, and the lingering resistance from those attached to regional legal
peculiarities. However, piece by piece, the foundational codes of the modern Spanish
legal system began to take shape. The Commercial Code, governing business and
trade, was enacted in 1829 and subsequently revised. Procedural codes for civil and
criminal matters were also developed and implemented, laying down the rules for how
justice was to be administered in the courts.

The crowning achievement of the 19th-century codification effort, however, was the
Spanish Civil Code, finally promulgated in 1889. This code was a monumental
undertaking, drawing upon a rich tapestry of legal sources. It incorporated elements of
the Napoleonic Code, reflecting the international trends in civil law codification, but
crucially, it also integrated principles and norms from Spain's own historical legal
heritage, including Castilian law, the enduring principles of Las Siete Partidas, and
even attempting, albeit with some controversy and incomplete success, to
accommodate the specific civil law traditions (fueros civiles) that had survived in
regions like Catalonia, Aragon, Navarre, and the Basque Country.

The Civil Code of 1889 provided a comprehensive framework for governing private
relationships between individuals, encompassing areas such as marriage, divorce,
family law, property rights, contracts, torts, and inheritance. Its enactment marked a
significant step towards legal uniformity across the national territory, even while
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acknowledging, to a limited extent, the historical legal diversity of Spain.

Following the enactment of the major codes, the Spanish legal system in the early
20th century operated within this codified framework, albeit against a backdrop of
continued political and social upheaval. The Second Republic (1931-1939) introduced
significant reforms, including social legislation and secularization measures, which
impacted the legal system, but this period was tragically cut short by the Spanish Civil
War.

The subsequent Franco dictatorship (1939-1975) imposed a highly centralized and
authoritarian legal order. While the existing codes largely remained in force, their
application and interpretation were heavily influenced by the political ideology of the
regime. Fundamental rights were suppressed, judicial independence was
compromised, and special jurisdictions and laws were created to consolidate the
regime's power and repress dissent. This period represented a significant departure
from the trajectory towards a democratic legal state governed by the rule of law that
had begun to emerge in the 19th and early 20th centuries.

Despite the authoritarian interlude, the basic structure of the codified system and the
historical legal traditions it embodied persisted. With the death of Franco in 1975 and
the subsequent transition to democracy, Spain embarked on a process of profound
legal and political transformation. This process did not discard the entire existing legal
framework but rather built upon it, adapting and reforming it to establish a modern
democratic state based on the rule of law, human rights, and the principle of popular
sovereignty.

The historical journey of Spanish law, from Roman roots and Visigothic codes through
medieval fueros and the unifying vision of Las Siete Partidas, culminating in the great
codifications of the 19th century, provides the essential context for understanding the
legal system that exists in Spain today. Each layer of history has contributed to the
intricate and dynamic tapestry of Spanish law, setting the stage for the foundational
document that would redefine the legal landscape: the Spanish Constitution of 1978.
Its enactment marked a new era, building upon centuries of legal evolution to create a
system fit for a modern democratic nation.
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