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Introduction

Brazil's legal system is one of the most intricate in the world, characterized by a
unique fusion of civil law traditions, diverse international influences, and a robust
constitutional foundation. For those unfamiliar with its inner workings, navigating the
Brazilian legal landscape can be daunting. This book seeks to provide a
comprehensive and accessible guide to understanding how the Brazilian legal system
functions, illuminating its structure, key institutions, sources of law, and the social
context within which it operates.

At the core of Brazil’s legal machinery lies the 1988 Federal Constitution, a document
that not only prescribes the principles of state organization and the relationship
between governmental powers, but also deeply enshrines rights and guarantees for
citizens. The Constitution stands as the supreme law, towering above an array of
statutes, codes, decrees, and regulations. Its rigid framework, though capable of
amendment, ensures the stability and continuity of Brazilian democracy and legal
order.

The Brazilian judicial system itself is marked by a complex hierarchy, encompassing
federal and state jurisdictions as well as specialized courts such as electoral, labor,
and military tribunals. At the apex is the Supreme Federal Court, the final interpreter
of constitutional matters, followed closely by the Superior Court of Justice, which
unifies the application of federal law. Each state maintains its own judiciary subject to
federal principles, while the Federal District holds a unique position that combines
aspects of state and municipal governance.

Yet the reality of the Brazilian legal system extends beyond written laws and formal
institutions. While fundamentally rooted in the civil law system—where statutes and
written codes are paramount—it has absorbed elements of the common law tradition
through mechanisms like binding precedents. Furthermore, the interplay between
societal norms and the formal legal framework introduces an additional layer of
complexity. Cultural factors, such as appeals to personal relationships and status, can
sometimes undermine the promise of equal treatment under the law, representing
both a challenge and a point of critical inquiry for legal professionals and academics
alike.

In this book, readers will find an exploration of not only the structure and operation of
Brazil’s courts and legal professions, but also the key areas of law: criminal, civil,
administrative, and constitutional. Chapters delve into how laws are proposed and
passed, the selection and training of legal professionals, and the various methods for
resolving disputes—be it in the courts, through arbitration, or by mediation. The
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influence of historical developments, foreign legal models, and societal realities will be
considered to offer a complete understanding of both the theory and practice of law in
Brazil.

By the end, it is hoped that this guide will serve not just as a reference for legal
practitioners or students, but as an invitation to engage with the deeper questions
that continue to shape the Brazilian legal system. Whether you are a newcomer, a
comparative law scholar, or someone seeking to understand Brazil’'s democratic
foundations, this book endeavors to clarify the legal structures and cultural dynamics
that define one of the world's largest and most diverse federations.
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CHAPTER ONE: The Historical Evolution of the
Brazilian Legal System

The story of Brazil's legal system is a fascinating journey, one that begins long before
the nation achieved independence and continues to unfold today. Like many aspects
of Brazilian culture, its legal framework is a vibrant tapestry woven from threads of
influence spanning continents and centuries, though its primary DNA is firmly rooted
in the European civil law tradition. To truly grasp how law functions in Brazil now, we
must first rewind the clock and explore the key historical periods that shaped it.

Our narrative starts, as all tales of modern Brazil must, with the arrival of the
Portuguese in 1500. This wasn't exactly a grand legal expedition aimed at setting up a
utopian legal system; the initial Portuguese presence was more about claiming land
and extracting resources. The legal norms that applied were essentially those of
Portugal at the time, primarily the Ordenacdes Manuelinas and later the Ordenacdes
Filipinas. These were comprehensive codes covering various aspects of law, brought
across the Atlantic and applied, albeit often loosely and unevenly, to the new colony.

Life in colonial Brazil was far from a legal scholar's dream. The vast distances, sparse
population, and focus on resource extraction meant that formal legal structures were
slow to develop and even slower to be effectively implemented. Justice was often
dispensed locally, sometimes arbitrarily, and the concerns of the Portuguese Crown,
focused on collecting taxes and maintaining control, heavily influenced which laws
were prioritized - particularly those related to criminal behaviour that threatened
colonial order. The judicial system was rudimentary, with some initial legal districts
and later courts of appeal established, but effective oversight from Lisbon was
challenging. Slavery, a brutal and central feature of the colonial economy for over 350
years, also profoundly shaped the application of law, often placing Black Africans and
later freedmen in a legally disadvantaged position despite formal declarations of
equality in some later periods. Indigenous populations, too, were often subjected to
laws that ignored their existing practices and facilitated their exploitation.

A significant shift occurred in 1808 with the arrival of the Portuguese royal family in
Brazil, fleeing Napoleon's invasion. This wasn't just a change of address for the
monarchy; it fundamentally altered Brazil's status and administrative structure. The
colony effectively became the seat of the Portuguese Kingdom, leading to the
establishment of institutions previously forbidden, including the first bank, printing
presses, and even the initial seeds of higher education, including early law courses.
This period saw a greater formalization of legal administration as the needs of a
functioning court-in-exile grew.
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Brazil's declaration of independence in 1822 marked the beginning of a new era,
politically and legally. The newly formed Empire of Brazil needed its own foundational
legal document, and the Constitution of 1824 was promulgated. This constitution,
influenced by both French and British models, established a hereditary monarchy and,
notably, introduced the principle of the separation of powers, dividing authority among
the Executive, Legislative, and Judiciary branches. However, it also included a unique
"Moderating Power" vested in the Emperor, allowing for significant royal influence over
the other branches.

The Imperial period saw the gradual development of national legislation to replace the
old Portuguese ordinances. Key codes were enacted, such as the Criminal Code in
1830 and the Commercial Code in 1850. Efforts were made to draft a Civil Code, but
this would only come much later. The establishment of the first law schools in 1827 in
Sao Paulo and Olinda was a crucial step in training a new Brazilian legal elite, distinct
from those educated solely in Portugal. This period also saw the introduction of
elements like justices of the peace and, for certain crimes like press abuse, trial by
jury, reflecting a desire for more localized justice and popular participation, though the
full implementation of such ideas faced challenges. The judicial system under the
Empire included a Supreme Court of Justice, established to handle cases involving high-
ranking officials and appeals.

The transition from Empire to Republic in 1889 brought another wave of legal change.
The Constitution of 1891, heavily inspired by the United States Constitution,
established a federal presidential republic. This granted significant autonomy to the
states, including the power to organize their own court systems. The federal
government, however, retained the power to legislate on crucial areas like civil,
commercial, and criminal law. This period, often called the "Old Republic," was marked
by strong regional oligarchies and a political system sometimes humorously referred
to as "café com leite" (coffee with milk), reflecting the dominance of the states of Sao
Paulo and Minas Gerais. While the constitution promoted federalism and separation of
powers, the practical application was often influenced by local power dynamics and, as
some analyses suggest, continued instances of corruption and the dominance of local
potentates.

The Revolution of 1930 ushered in the Getullio Vargas era, a transformative period that
profoundly impacted the Brazilian legal system. Vargas's rise to power led to the
abrogation of the 1891 Constitution and a period of rule by decree. The subsequent
constitutions of 1934 and the authoritarian Estado Novo constitution of 1937
centralized power and significantly altered the legal landscape. While the 1934
Constitution introduced important social and labor rights, the 1937 constitution
curtailed many individual liberties and suspended constitutional guarantees for the
judiciary.
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Vargas's legacy includes the consolidation of labor laws (CLT) in 1943, which
significantly advanced workers' rights and created specialized labor courts,
fundamentally changing the relationship between the state and its workforce, even if
the practical effectiveness of these laws was sometimes limited by the state's
capacity. Despite the authoritarian turn, the Vargas era saw the promulgation of the
current Penal Code in 1940, which remains in effect today, albeit with amendments.
This period highlights a complex interplay between legal development and political
shifts, where even repressive regimes could introduce significant legal reforms in
specific areas.

Following the end of the Estado Novo in 1945, Brazil entered a period of
redemocratization, leading to the Constitution of 1946. This constitution restored
many of the judicial guarantees suspended during the Vargas dictatorship and aimed
to strengthen the legislature's role. However, in practice, the executive continued to
wield considerable legislative influence through administrative decrees.

The military coup of 1964 imposed another authoritarian regime, significantly
impacting the legal system. The 1967 Constitution and subsequent Institutional Acts,
particularly Al-5 in 1968, concentrated power in the executive, suppressed
fundamental rights, curtailed judicial review, and allowed for the persecution of
political opponents. Military courts were given expanded jurisdiction, sometimes trying
civilians for politically motivated crimes, and the principle of legality was often
manipulated to legitimize the regime's actions. This dark chapter demonstrated how a
formally structured legal system could be bent and manipulated to serve an
authoritarian agenda.

The return to democracy in the 1980s culminated in the promulgation of the 1988
Federal Constitution, the bedrock of Brazil's current legal system. This constitution
aimed to establish a robust democratic state based on the rule of law, with strong
protections for fundamental rights and a clear separation of powers. Its creation
marked a conscious effort to move away from the authoritarian past and build a legal
framework that prioritized individual liberties and democratic principles.

Throughout this historical evolution, Brazil's legal system has consistently drawn upon
various influences. While its civil law foundation comes from Portugal and the broader
Roman-Germanic tradition, the Napoleonic Code had a notable impact, particularly on
early codification efforts and concepts like legal equality. German legal thought has
also played a role, influencing the structure of the Civil Code and concepts like the
protection of personal data in more recent times. The shift towards incorporating
binding precedents, while still firmly a civil law system, shows a more recent openness
to elements traditionally associated with common law jurisdictions.

The historical journey of the Brazilian legal system is a testament to the country's
complex past, marked by periods of colonial rule, empire, republics, authoritarianism,
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and eventual redemocratization. Each phase has left an indelible mark, shaping the
institutions, laws, and legal culture that exist today. Understanding this history is not
merely an academic exercise; it provides essential context for comprehending the
intricacies and ongoing development of law in contemporary Brazil.
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