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Introduction
The legal system of the Democratic Republic of Congo (DRC) is as rich in complexity
as the history and cultures that shape the nation itself. For those seeking to
understand how law operates in Congo—whether practitioners, students, researchers,
or simply global citizens interested in comparative legal systems—one must begin with
an appreciation for its diverse origins and evolving structure. The Congolese legal
system operates not in isolation, but at the crossroads of civil law traditions inherited
from European colonization and the deeply embedded customary laws of its many
indigenous communities.

A first glance at Congolese law reveals the unmistakable imprint of Belgian civil law, a
vestige of more than half a century of colonial rule. Yet, this formal legal architecture
coexists with a vibrant and often decisive customary law tradition, especially in rural
areas where ethnic identities and traditional community institutions retain significant
authority. The interplay between these two sources—formal statutory law and
customary law—has long defined the way justice is administered and perceived in the
DRC, leading to both innovation and substantial tension.

Recent decades have seen the adoption of a modern constitutional framework, most
notably the Constitution of 2006, which affirms the independence of the judiciary and
incorporates a wide spectrum of fundamental rights. This legal cornerstone, together
with evolving statutes and increasing regional integration—such as Congo’s
membership in the Organization for the Harmonization of Business Law in Africa
(OHADA)—has sought to align Congolese law with international standards, encourage
investment, and foster the growth of the private sector. Nevertheless, legal realities
on the ground are shaped by more than just statutes and formal proclamations.

Throughout the country, challenges persist that undermine the everyday effectiveness
and fairness of the legal system. Resource constraints, institutional weaknesses, and
episodes of political interference frequently impact access to justice and the
independence of the judiciary. Transparency in lawmaking, the capacity of courts, and
prosecutorial discretion are all ongoing areas of reform and concern. The dual
existence of written and customary law, meanwhile, continues to generate
uncertainty, especially in areas such as land rights and women’s legal status.

This book aims to provide a clear and accessible roadmap to the Congolese legal
system. By unpacking its historical evolution, examining the different branches of the
law, and explaining the organization and function of key legal institutions, readers will
gain an appreciation for both the written and unwritten rules that shape justice in the
DRC. Each chapter is designed to illuminate a central component of the system,
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drawing connections between law as it is written and as it is lived.

As we embark on this exploration, we must remember that the Congolese legal system
reflects broader struggles, aspirations, and adaptations of a country that has often
found itself negotiating between modernity and tradition, unity and diversity, stability
and transformation. Understanding how the system works is, in the end, an open
invitation to engage with the complexities and possibilities of law in one of Africa’s
most dynamic societies.
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CHAPTER ONE: The Historical Roots of the Congolese
Legal System
To truly grasp the intricacies of the Congolese legal system today, we must first
journey back through the annals of time, long before the arrival of European powers
carved up the African continent. Prior to any external influence, the vast territory that
now constitutes the Democratic Republic of Congo was home to hundreds of distinct
ethnic groups and kingdoms, each possessing its own unique social structures,
governance mechanisms, and, crucially, systems of resolving disputes. These were not
codified laws in the Western sense, but rather deeply ingrained customary norms,
practices, and traditions passed down through generations.

These pre-colonial legal systems were diverse, reflecting the multiplicity of cultures
across the vast Congo basin. Matters of personal status, family relations, property
rights (often communal rather than individual), inheritance, and even the handling of
wrongs against individuals or the community were governed by these unwritten rules.
Resolution often involved elders, chiefs, or specific councils, emphasizing
reconciliation and the restoration of balance within the community rather than purely
punitive measures. Understanding this foundational layer of customary law is
essential, as it did not simply vanish with the arrival of colonial rulers; it persisted,
adapted, and continues to play a significant role, albeit in a complex relationship with
the formal state legal system.

The late 19th century marked a dramatic turning point with the scramble for Africa.
The territory of the Congo fell under the personal control of King Leopold II of Belgium,
not initially as a Belgian colony, but as a vast private domain known as the Congo Free
State. From 1885 to 1908, this period was characterized by ruthless exploitation,
particularly of rubber and ivory, and a distinct lack of any formal, structured legal
system designed for the benefit or protection of the inhabitants.

Leopold II's rule was essentially autocratic and driven by economic extraction. While
some rudimentary administrative structures were established, they were primarily
geared towards facilitating resource exploitation and suppressing resistance. There
was no independent judiciary, no clear body of publicly accessible laws intended to
regulate society or provide justice in any equitable sense. Legal processes, where they
existed, were arbitrary and served the interests of the King and the concessionary
companies operating under his authority. It was a system of power, not law, leaving an
enduring scar on the region's history and complicating the later establishment of
legitimate legal institutions.
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International outrage over the horrific abuses committed under the Congo Free State
administration eventually mounted, leading to significant diplomatic pressure on
Belgium. This culminated in the Belgian Parliament reluctantly annexing the territory
in 1908, transforming Leopold II's private domain into a Belgian colony, the Belgian
Congo. This transition, while motivated in part by a desire to end the worst excesses,
also marked the beginning of a concerted effort to establish a more formalized
administrative and legal framework, albeit one designed to serve colonial interests.

The fundamental legal document governing the Belgian Congo was the Colonial
Charter of 1908. This charter delineated the structure of colonial governance and
established a legal system distinct from that of metropolitan Belgium. The idea was to
create a framework tailored to the specific context of the colony, although heavily
influenced by Belgian legal principles. It laid the groundwork for the introduction of
written law and a formal court system, marking a decisive departure from the lawless
environment of the Free State era.

Under Belgian colonial rule, a deliberate policy of legal segregation was implemented.
Two parallel judicial systems were established: one for Europeans and those
assimilated into European culture (known as 'immatriculés'), which applied written
colonial law derived from Belgian codes; and another for the indigenous Congolese
population, which primarily applied customary law.

The system for Europeans, known as the "tribunaux de droit écrit" (courts of written
law), mirrored the hierarchy found in Belgium, with courts of first instance, appeal
courts, and a supreme court in the colonial capital. These courts dealt with matters
governed by written legislation, which included criminal law, civil law principles
applied to Europeans, and commercial regulations.

For the vast majority of the population, the indigenous Congolese, justice was
dispensed through "tribunaux indigènes" (indigenous courts) or "tribunaux
coutumiers" (customary courts). These courts were typically presided over by
traditional chiefs or headmen, drawing upon the customary laws of their respective
communities.

However, it is crucial to understand that these customary courts, while applying local
norms, were far from independent. They were established and controlled by the
colonial administration. Their jurisdiction was limited, generally confined to minor civil
disputes and petty offenses among the Congolese population. More serious matters,
particularly those involving Europeans or perceived threats to colonial authority, were
reserved for the courts of written law.

The colonial administration also held significant oversight and control over the
customary courts, often influencing their decisions or even intervening directly. This
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system served to maintain social order within indigenous communities in a way that
was cost-effective for the colonial power, while simultaneously reinforcing the racial
and social hierarchy of the colony and ensuring that ultimate legal and political power
remained firmly in Belgian hands.

Written colonial law itself began to develop, adapting Belgian codes to the colonial
context. Decrees issued by the colonial government in Brussels and ordinances from
the Governor-General in the colony formed the bulk of this formal legislation. Areas
such as land tenure, labor relations, and criminal justice were progressively regulated
by these written laws, often overriding or significantly modifying existing customary
practices, particularly when those practices were seen as obstacles to colonial
economic activities or administrative control.

For instance, while customary law traditionally governed communal land use, the
colonial administration introduced formal land concessions and regulations, often
granting large swathes of territory to European companies or settlers under written
legal titles. This created early tensions and conflicts over land rights that continue to
echo today, as formal state claims clashed with long-standing customary claims.

The evolution of the legal system during the Belgian Congo era was thus a process of
imposing a layer of written, state-backed law over a foundation of diverse customary
norms. This imposition was not a simple replacement but a complex interaction, where
the formal system sought to control, modify, and sometimes even selectively
incorporate aspects of customary law, always within the parameters defined by
colonial policy.

Education and legal training were severely limited for Congolese during this period.
Access to the formal legal system, particularly the courts of written law, was
effectively restricted for the indigenous population, reinforcing their reliance on the
less powerful and often controlled customary courts. This further entrenched the legal
dualism and the unequal application of justice based on race and social status.

As the mid-20th century approached, nationalist movements gained momentum,
leading eventually to the rapid granting of independence to the Belgian Congo on June
30, 1960. With independence, the new nation, renamed the Republic of Congo (later
the Democratic Republic of Congo), inherited the legal and judicial structure that the
Belgians had established over half a century.

This inheritance included the basic framework of courts of written law and the
continued, albeit somewhat altered, existence of customary courts. The initial post-
independence legal landscape was therefore heavily shaped by the colonial blueprint,
a legacy that would influence the development of Congolese law for decades to come.

However, independence also brought immediate challenges and political instability.
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The early years saw a series of constitutional experiments and political upheavals,
including the Fundamental Law of 1960, the Lualabourg Constitution of 1964, and the
1967 Constitution. While these aimed to establish a new legal order and theoretically
affirmed principles like judicial independence, the reality on the ground was often
different, as the nascent state grappled with consolidating power and building
functional institutions.

The structure inherited from Belgium provided a starting point, but the task of
adapting it to the needs and aspirations of an independent nation, reconciling written
law with the pervasive influence of customary norms across a vast and diverse
territory, and building a truly independent and effective judiciary was immense and
would prove to be a continuous work in progress. This historical journey, from pre-
colonial customary systems to autocratic personal rule, the imposition of a segregated
colonial legal framework, and the eventual inheritance of this structure at
independence, forms the essential backdrop for understanding the evolution and
challenges of the Congolese legal system in the modern era.
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