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Introduction

Pakistan's legal system is the product of a dynamic history and a reflection of the
nation's rich tapestry of cultures, values, and traditions. While deeply rooted in the
legal heritage inherited from the British colonial era, the system has undergone
significant transformation over the decades. One of its most distinguishing features is
the fusion of common law principles with Islamic legal tenets, producing a hybrid
structure unique to the country. This book undertakes the vital task of demystifying
the complexities of the Pakistani legal system for students, practitioners, and citizens
alike.

Understanding the Pakistani legal system begins with an appreciation of its historical
evolution. After gaining independence in 1947, Pakistan retained much of the
statutory framework imposed during British rule, such as the Indian Penal Code and
the Code of Criminal Procedure. Over time, however, the desire to align state laws
with Islamic values influenced significant legal reforms, especially during periods of
active Islamization. This has resulted in a legal order where parliamentary legislation,
judicial precedent, and Islamic law coexist—sometimes harmoniously, sometimes in
tension.

At the heart of the system lies the Constitution of 1973, the cornerstone that defines
the structure of government, the rights of citizens, and the governing principles of the
judiciary. The Constitution balances Pakistan’s identity as a democratic state with its
commitment to Islamic values, and empowers the judiciary to uphold constitutional
supremacy. Alongside it, key statutes and centuries-old traditions continue to shape
daily legal practice, while evolving notions of justice demand ongoing interpretation
and adaptation by the courts.

Judicial structure in Pakistan is distinguished by its clear hierarchy, crowned by the
Supreme Court, with specialized courts like the Federal Shariat Court and various High
Courts administering justice at multiple levels. These courts are supported by district
courts, family courts, and specialized tribunals, each handling particular matters
ranging from routine civil disputes to highly sensitive cases involving constitutional
and religious issues. The legal profession, too, plays a critical role in safeguarding
justice and upholding the rule of law across this complex judicial landscape.

Despite its solid foundation, the Pakistani legal system faces a wide array of
challenges. Court congestion, case backlogs, allegations of corruption, and gaps in
access to justice have impeded the ideal of swift and fair adjudication for all.
Nevertheless, reforms are underway to address these shortcomings—whether through
legal amendments, increased reliance on alternative dispute resolution, or
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modernization via technology.

This book provides a comprehensive, accessible overview of how the Pakistani legal
system works. It is structured to guide readers through the system'’s historical origins,
foundational texts, court hierarchies, and major branches of law. By shedding light on
the system’s strengths and shortcomings alike, it aims to foster both understanding
and constructive engagement with Pakistan’s ever-evolving legal landscape.
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CHAPTER ONE: Historical Foundations of the
Pakistani Legal System

To truly grasp the intricacies of Pakistan's legal framework today, one must first
embark on a journey back in time, tracing its lineage to the era of British colonial rule
in the Indian subcontinent. This period, spanning roughly two centuries, laid down the
bedrock principles, structures, and even specific statutes that would form the initial
skeletal system of Pakistan's law upon its creation. It was not a matter of starting from
scratch, but rather of inheriting a sophisticated, albeit foreign-imposed, legal
apparatus.

The British initially arrived in the subcontinent as traders under the banner of the East
India Company in the early 17th century. As their economic influence grew, so too did
their territorial control, particularly after key victories like the Battle of Plassey in
1757. This gradual acquisition of political power necessitated the establishment of
administrative and judicial systems to govern the vast territories and diverse
populations coming under their sway. Early efforts were piecemeal, often blending
existing local customs with English legal concepts.

However, following the Indian Mutiny of 1857, control passed directly from the East
India Company to the British Crown. This marked a significant shift towards more
centralized and systematic governance, including the imposition of a more uniform
legal system across British India. The aim was to create a predictable and ordered
society that facilitated trade, maintained control, and aligned with British notions of
justice and administration. This era saw the introduction of common law principles and
a systematic process of codification.

British legal thinkers believed that codified laws would bring clarity, certainty, and
uniformity to the diverse legal landscape of India, which was previously governed by a
complex mix of religious laws (Hindu and Muslim personal laws) and local customs.
They embarked on ambitious projects to draft comprehensive codes covering various
areas of law, drawing heavily on English legal doctrines but also attempting, to some
extent, to incorporate local conditions and practices.

One of the most enduring legacies of this codification effort is the Indian Penal Code
(IPC) of 1860. Drafted by the first Law Commission under the chairmanship of Lord
Macaulay, this code provided a comprehensive definition of criminal offenses and their
corresponding punishments. It replaced earlier, more disparate systems and
introduced a degree of consistency in the application of criminal law across the
territories under British control. Its structure and many of its provisions remain
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remarkably intact in Pakistan today.

Similarly, the British introduced comprehensive procedural laws to govern how legal
cases were conducted. The Code of Criminal Procedure (CrPC), first enacted in 1882
and later revised in 1898, laid down the detailed process for investigating crimes,
apprehending suspects, conducting trials, and handling appeals in criminal matters.
For civil disputes, the Code of Civil Procedure (CPC) of 1908 established the framework
for filing suits, presenting evidence, conducting trials, and executing judgments and
decrees. These procedural codes standardized the legal process significantly.

Beyond criminal and civil law, the British also codified evidence law with the
enactment of the Indian Evidence Act, 1872. This statute set out the rules governing
the admissibility, relevance, and weight of evidence in court proceedings, a
cornerstone of the adversarial system inherited from England. Other significant pieces
of legislation introduced during this period covered areas like contracts, property
transfer, and civil wrongs (torts), further solidifying the common law framework.

The British also established a hierarchical court system to administer these new laws.
At the apex were the Presidency Town Supreme Courts, later replaced by High Courts
in major cities like Calcutta, Bombay, and Madras. These High Courts were modeled on
their English counterparts and served as the primary appellate courts for their
respective regions, also possessing some original jurisdiction. Their decisions were
influential and contributed to the development of case law.

Below the High Courts was a network of subordinate courts operating at the district
and local levels. These included District and Sessions Courts, which handled more
serious civil and criminal matters, and lower courts presided over by magistrates and
civil judges, dealing with less complex cases. This multi-tiered structure ensured that
justice could be administered across the vast territory, although access remained
limited for many segments of the population, particularly in rural areas.

Judges appointed to the higher courts were often British barristers or civil servants,
though Indian lawyers increasingly rose to prominence in the legal profession and
judiciary over time. The legal education system was also shaped by British models,
producing lawyers trained in common law principles and practices. This created a
class of legal professionals familiar with and capable of operating within the imposed
system.

One interesting aspect of the British approach was their general non-interference with
personal laws, particularly for Muslims and Hindus, in matters like marriage, divorce,
and inheritance. These areas continued to be largely governed by religious laws,
administered by the courts, sometimes with the assistance of religious scholars. This
created a dual system where public law was based on British models, while significant
areas of private law remained rooted in indigenous religious traditions.
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The Government of India Act, 1935, enacted by the British Parliament, was another
crucial piece of legislation that significantly shaped the constitutional and legal
landscape. While intended to provide a framework for greater Indian self-governance,
it also established key governmental structures, including a federal system and
provincial autonomy, and defined the powers of legislatures and courts. Many of its
provisions were carried over into the initial constitutional arrangements of both India
and Pakistan.

When the partition of British India occurred in 1947, leading to the creation of
Pakistan, the nascent state faced the immense challenge of establishing itself as a
functioning nation-state. One of the pragmatic decisions made was to largely retain
the existing legal and administrative structures inherited from the British Raj. There
was no time or capacity to immediately devise an entirely new legal system from
scratch, nor was it necessarily seen as desirable given the functioning, albeit
imperfect, nature of the inherited framework.

Thus, the vast majority of the laws in force in British India on August 14, 1947,
continued to be the laws of Pakistan by virtue of the Pakistan (Provisional Constitution)
Order, 1947, and later constitutional instruments. The Indian Penal Code, the Code of
Criminal Procedure, the Code of Civil Procedure, the Evidence Act, and numerous other
statutes became the foundational laws of the new country. The established court
hierarchy, from the High Courts downwards, also continued to function, albeit with
adjustments for the new territorial boundaries.

This continuity provided a degree of stability and predictability in the administration of
justice during the tumultuous early years of independence. Lawyers, judges, and
administrators were already familiar with the inherited laws and procedures, allowing
the legal system to operate without a complete overhaul. The Supreme Court of
Pakistan was eventually established as the apex court, taking over the functions
previously performed by the Privy Council in London as the final court of appeal for
British India.

While the practical necessity of retaining the existing legal system was paramount,
there was also a strong undercurrent of thought regarding the future direction of
Pakistan's laws. The founder of Pakistan, Muhammad Ali Jinnah, had expressed a
vision for a state where laws would be in accordance with Islamic teachings. This ideal,
though not immediately translated into wholesale legal reform in the early years,
remained a guiding principle for subsequent generations of lawmakers and
policymakers.

The initial years after independence were marked by the urgent task of nation-

building, drafting a constitution, and dealing with the immediate challenges arising
from partition, such as mass migration and economic instability. While legislative
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activity continued, it largely built upon or amended the inherited British-era statutes
rather than enacting entirely new codes based purely on indigenous or Islamic
principles.

The inherited common law system brought with it certain key characteristics that
shaped the early Pakistani legal landscape. These included the adversarial system of
justice, where opposing sides present their cases before a neutral judge; the emphasis
on precedent, where past judicial decisions influence present and future rulings; and
the concept of judicial review, where courts have the power to examine the legality of
executive actions.

The reliance on judicial precedent, or stare decisis, meant that the decisions of the
newly established superior courts in Pakistan began to build upon and diverge from
the jurisprudence of the pre-partition Indian High Courts and the Privy Council,
gradually developing a distinct body of Pakistani case law. This process of
interpretation and application of the inherited statutes in the context of a new nation
contributed to the evolution of the legal system.

However, the British legal system, designed for colonial administration, was not
always perfectly suited to the aspirations and needs of an independent Muslim-
majority state. Critiques emerged regarding its complexity, its perceived alienation
from the cultural and religious values of the populace, and its sometimes cumbersome
procedures. These critiques would fuel later movements for legal reform and the
greater incorporation of Islamic law.

The initial decades of Pakistan's legal history can thus be characterized as a period of
consolidation and adaptation of the inherited British common law system. While the
vision of aligning laws with Islamic injunctions was present from the outset, the
practical realities of governance and the legacy of a comprehensive, pre-existing legal
framework meant that the British influence remained dominant in the formal structure
and content of most laws.

This historical context is vital for understanding the subsequent developments in
Pakistan's legal system. The tension and interplay between the inherited common law
tradition and the increasing demand for the incorporation of Islamic legal principles
would become a defining feature of its evolution, leading to significant changes in the
constitutional framework, the sources of law, and the structure of the judiciary in the
years to come.

The judges and lawyers of the early Pakistani era were largely trained in the British
tradition, steeped in the principles of common law and familiar with the inherited
statutes and case law. Their work in interpreting and applying these laws in the new
national context laid the groundwork for the development of Pakistani jurisprudence,
even as the political and social landscape began to call for legal changes reflecting the
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country's new identity.

The legislative bodies that came into existence after independence also primarily
worked within the framework of the inherited system, enacting amendments and new
laws that often mirrored the structure and approach of the British-era legislation. The
process of lawmaking, too, largely followed the parliamentary procedures established
during the colonial period.

This deep historical connection means that many fundamental legal concepts and
terms used in Pakistan today have their origins in English law. Understanding this
historical lineage helps in deciphering the structure, language, and underlying
philosophy of much of the current Pakistani legal framework, even as it has been
modified and adapted over time to suit the specific context of the nation.

The transition from a part of British India to an independent Pakistan was a
monumental event, and the legal system, like other state institutions, had to navigate
this change. The decision to maintain continuity in laws was a pragmatic one, ensuring
that there was a functioning legal order from day one. This continuity provided a
necessary foundation upon which the future legal system would be built and reformed.

The courts continued to operate, cases were heard, and justice, within the confines of
the inherited system, was administered. The legal profession continued its work,
adapting to the new political reality but utilizing the skills and knowledge acquired
through training rooted in the common law tradition. This period, while perhaps less
dramatic than later periods of significant reform, was crucial in ensuring the survival
and functioning of the legal system in a new state.

Looking back, the historical foundations laid during the British colonial era were not
just a collection of laws and institutions; they represented a particular approach to
legal reasoning, dispute resolution, and the administration of justice. This approach,
centered on codified laws, judicial precedent, and an adversarial system, became
deeply ingrained in the legal culture of Pakistan.

Even as Pakistan has sought to forge its own legal identity, incorporating Islamic
principles and addressing its unique societal needs, the echoes of its British past
remain palpable. The structure of the courts, the language of the laws, and the
fundamental principles of criminal and civil procedure all bear the indelible mark of
this historical inheritance.

The early years post-independence saw the legal system grappling with its new
identity and the challenges of a young nation. While the existing laws provided a
necessary framework, there was a growing awareness that the system would need to
evolve to fully reflect the aspirations and values of the Pakistani people. This
realization would pave the way for future legal reforms and the gradual integration of
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indigenous and Islamic legal elements.

In essence, Chapter One tells the story of how Pakistan's legal system began not with
a blank slate, but with a comprehensive, pre-assembled framework inherited from its
colonial past. It highlights the pragmatism that led to the adoption of existing laws and
institutions, while also acknowledging the early stirrings of a desire to shape the
system in accordance with the nation's distinct identity and values. This sets the stage
for understanding the subsequent chapters of its evolution.
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