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Introduction
Germany’s legal order is a mature civil law system shaped by codification,
constitutionalism, and a pragmatic commitment to the rule of law. For common law
lawyers, in-house counsel, and comparative scholars, it can feel both familiar and
foreign: familiar in its predictability and institutional rigor, foreign in its doctrinal
architecture, procedural culture, and the centrality of codes over precedent. This book
is designed to unpack that system in practical terms. It explains how constitutions and
courts interact, how lawsuits actually move, and how commercial parties can contract
and resolve disputes with confidence in Germany.

At the core stands the Basic Law, Germany’s postwar constitution, which organizes
federal power, entrenches fundamental rights, and permeates every legal field—from
private contracts to regulatory enforcement. Rights analysis and proportionality review
shape state action and influence private law through doctrine and interpretation.
Because Germany is a federal state, competences are divided between the federation
and the Länder, and understanding where legislation is made—and which court will
ultimately hear a case—matters for any litigation or compliance strategy. Throughout,
we point to landmark decisions that illustrate these principles and their practical
consequences.

The judiciary is functionally specialized. Ordinary courts handle civil and criminal
matters, while administrative, labor, social, and fiscal courts address public and sector-
specific disputes. Above them sit federal high courts that harmonize doctrine,
and—distinct from all others—the Federal Constitutional Court, which polices the
constitution, protects rights, and arbitrates federalism disputes. Panels of professional
judges lead proceedings; juries are absent, and lay participation is limited.
Predictability stems from written reasons, structured procedures, and a high premium
on legal certainty.

Civil litigation in Germany proceeds differently from common law practice. There is no
U.S.-style discovery; fact-finding is judge-led, evidence is tightly controlled, and
parties must substantiate allegations early. Written submissions frame the dispute,
oral hearings are focused, and cost-shifting rules incentivize realistic case assessment.
Provisional measures and enforcement mechanisms are available but disciplined by
proportionality and due process. For foreign counsel, these features require adapted
strategies for pleadings, evidence preservation, and settlement.

Substantively, German private law is anchored in comprehensive codes, most notably
the Civil Code (BGB), whose general part supplies concepts that recur across
contracts, torts, property, and unjust enrichment. Commercial practice intersects with
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company law, secured transactions, insolvency, and competition rules, as well as
European and international instruments that shape standards and remedies.
Compliance has become a board-level priority, driven by data protection, anti-
corruption, product safety, and competition enforcement, and supported by
increasingly sophisticated internal controls. Understanding this normative landscape is
essential for risk management and transactional design.

Dispute resolution extends beyond state courts. Germany is a supportive seat for
international arbitration, with modern legislation, experienced institutions, and a
judiciary receptive to party autonomy and the enforcement of awards. Mediation and
other ADR tools complement litigation, offering confidential, efficient pathways to
settlement that align with long-term commercial relationships. Cross-border
recognition and enforcement—of judgments and arbitral awards—operate within
established European and international frameworks, enabling effective remedies for
global businesses.

This volume is both a map and a toolkit. Each chapter blends doctrine with practice
notes, sample formulations, and comparative signposts for readers trained in other
systems. Case studies distill lessons from leading decisions and common transactional
scenarios, while checklists and contracting tips aim to reduce friction and prevent
avoidable disputes. By the end, readers should be able not only to describe how
German law works, but to act effectively within it—drafting workable contracts,
planning litigation, steering compliance programs, and choosing the right forum for
resolution.
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CHAPTER ONE: Legal Traditions and Sources of
German Law
Germany’s legal system is a civil law jurisdiction built on codification, legal science,
and a strong constitutional culture. If you arrive expecting a courtroom drama starring
persuasive advocates and judge-made law, you may be surprised. The theater is
quieter, the script is thicker, and the judges tend to read more than they improvise.
The codes set the stage, while legal scholarship and court reasoning help the actors
remember their lines. The result is a system prized for predictability, analytical
structure, and careful balancing of competing interests. For foreign counsel,
recognizing this architecture is the first step toward fluent practice.

At the heart lies the civil law tradition, which emphasizes systematic codes and
abstract principles rather than case-by-case induction. The German Civil Code, the
Bürgerliches Gesetzbuch or BGB, organizes private law into a logical structure that
includes a general part, contracts, torts, family, and succession. This general part
contains concepts and definitions that radiate across the code’s special parts, creating
a coherent doctrinal vocabulary. Think of it as a programming language for private
law: the general part supplies functions reused in many modules. Lawyers reason from
code to facts, not from precedent to precedent, and court decisions explain how the
code applies.

Positive law sits atop the hierarchy of sources. The Basic Law is the constitution,
followed by federal statutes and, in areas of concurrent competence, Land laws.
European Union law binds Germany directly, with primacy over conflicting national law
in its scope of application, while the European Convention on Human Rights shapes
interpretation through the Federal Constitutional Court’s jurisprudence. International
treaties, once incorporated, have statutory rank. Ordinances and administrative
regulations fill technical detail. Below the formal sources, scholarly commentary and
case law provide authoritative guidance. In disputes, courts interpret statutes in light
of constitutional and European commitments.

Legal scholarship plays a uniquely influential role in German law. Professors author
lengthy treatises and commentaries that judges and practitioners consult regularly.
Court decisions are reasoned extensively and often reference academic literature,
particularly from the highest courts. This scholarly input aids consistency and doctrinal
development, but it is not a formal source of law in the common law sense. Precedent
binds a chamber within the same court and influences lower courts through de facto
uniformity, yet no stare decisis doctrine exists. A reasoned departure from prior
reasoning is permissible if properly justified.
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Codification has deep historical roots. The BGB entered into force in 1900 after
decades of scholarly drafting, absorbing regional traditions into a unified private law.
The German Commercial Code, the HGB, preceded it, organizing business law and
bookkeeping standards. Later, codes and statutes modernized areas like labor,
tenancy, and consumer protection, often reflecting European harmonization. The civil
law tradition prizes abstract rules over fact-bound precedents, and German codes are
designed to be read as a system. When statutes are amended or new codes
adopted—such as the Modernization of the Law of Obligations in 2002—doctrinal
adjustments ripple across the landscape.

Against this backdrop, the postwar Basic Law established a constitutional democracy
grounded in dignity, liberty, and the rule of law. It reoriented private law through
rights that influence interpretation, notably by the so-called third-party effect of
fundamental rights in relations between private parties. The Federal Constitutional
Court guards this architecture and uses proportionality review to calibrate state
action. That constitutional penetration means contract, tort, and property rules are not
immune from rights discourse. A lease restriction or a data processing clause can raise
constitutional questions, especially where power imbalances or privacy interests are at
stake.

European integration has reshaped sources and methods. Directives and regulations
govern markets, consumers, data protection, and competition, among other fields.
German courts apply European law consistently and may refer questions to the Court
of Justice of the European Union for interpretation. In conflicts, European law prevails
within its scope, a reality that affects everything from product labeling to merger
control. Practitioners must track both Brussels’ output and Germany’s implementing
acts, paying attention to preemption and harmonization. The European influence is felt
not only in statutes but also in the interpretive techniques courts employ when
reading national law alongside European norms.

A practical hierarchy can be sketched in everyday terms. The Basic Law sets
constitutional boundaries, EU law governs where it applies, federal statutes fill the
remainder, and Land laws address residual competences, notably in education and
policing. Administrative ordinances detail technical standards. In private law, the BGB
is the backbone, supplemented by specialized statutes like the Product Liability Act or
the Tenancy Law. Treaties and international conventions apply where incorporated.
While court decisions are persuasive and influential, they are not formal law. Legal
scholarship is persuasive guidance rather than binding authority, but judges routinely
cite it.

Sources also differ by field. In public law, statutes and European norms dominate; in
private law, the BGB and complementary codes are central; in commercial practice,
the HGB and corporate statutes matter; in criminal law, legality and codification are
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strict. Regulatory law relies heavily on ordinances, especially in technical areas like
chemicals or financial services. Dispute resolution practice must identify the
controlling norm precisely, as the court’s jurisdiction depends on it. Drafting should
reference applicable codes and regulations, and contracts should anticipate relevant
statutory regimes, including consumer protection and data law.

For foreign counsel, reading German law starts with the codes. A statute is often
structured into paragraphs, which are subdivided into sentences and sometimes half-
sentences, with each unit carrying doctrinal weight. Official commentaries and the
BTDrucksachen—parliamentary printed papers—explain legislative intent. Court
decisions are published and can be found by name, such as the Federal Court of
Justice’s “BGH” decisions or the Federal Constitutional Court’s “BVerfG” cases. Legal
databases host full texts, while commentaries like the Münchener Kommentar or
Beck’s Online provide explanatory depth. Translation is available for some materials,
but key terms remain German, so learning vocabulary is essential.

Let’s look at a classic illustration of method: the “Lüth” case, decided by the Federal
Constitutional Court in 1958. The court articulated the third-party effect of
fundamental rights, explaining that constitutional rights influence the interpretation of
private law norms, especially when fundamental values are at stake. The case
involved a civil injunction against a political boycott campaign and placed freedom of
expression in tension with economic rights. The court’s reasoning used proportionality
to balance these interests within the private law framework. For practitioners, the
lesson is clear: private disputes can involve constitutional arguments that shape how
courts read codes and contracts.

Comparing systems helps. German law distinguishes “hard law” from “soft law,” but
the sources are predominantly codified and scholarly, not judge-made. In the United
States or England, precedent and case law are primary drivers; in Germany, while high
courts’ decisions are influential, they are not binding authority in the same way.
Common law discovery is replaced by judge-led fact-finding; cross-examination is
limited; and written submissions frame the dispute. This does not make German law
less rigorous; it makes it more structured. Practitioners accustomed to oral advocacy
should prepare to write more precisely and to advocate through doctrinal analysis.

Language is a practical source of law. German statutes are precise, technical, and
often dense. Translating a BGB paragraph requires attention to terms like
“Geschäftsfähigkeit,” “Willenserklärung,” or “Verschulden.” Misunderstanding these
can derail negotiations or litigation. Parties should work with bilingual counsel and,
where possible, consult German-language originals to capture nuances. In cross-
border contracts, it is prudent to designate governing law and language explicitly.
Courts will interpret clauses in light of the controlling code and prevailing doctrine, so
the clarity of your drafting is not merely stylistic; it is structural.
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Another illustrative area is unfair competition law. The Act Against Unfair Competition
sets out general clauses and specific prohibitions, and the Federal Court of Justice has
refined these rules over decades. While that jurisprudence is important, the statutory
framework remains primary, and scholarly commentary helps decode the standards.
Foreign companies selling into Germany should be aware that practices like
comparative advertising, influencer endorsements, or “dark patterns” in online
interfaces may violate statutory norms even if they are common elsewhere. The legal
source here is codified, but case law and scholarship indicate where enforcement lines
are drawn.

The European dimension is unavoidable for many clients. A company importing goods
must meet EU product safety rules and German implementing ordinances. Data
controllers must comply with the GDPR and the Federal Data Protection Act, both of
which are layered sources. A commercial contract may touch on European competition
law, especially regarding distribution and resale restrictions. Recognizing the hierarchy
and interplay of sources reduces risk. When a directive harmonizes a field, national
courts disapply conflicting provisions; when the EU acts, national law becomes context
rather than the sole frame.

Legal methodology in Germany is famously doctrinal. Lawyers and judges apply the
“subsumtion” technique: identify the applicable rule, define its elements, and
subsume the facts under the rule. This method is taught early and practiced
throughout careers. It influences how briefs are structured and how judgments read. A
good submission identifies the code provision, explains its elements, and shows how
the facts fit each element. It also anticipates counterarguments by engaging with the
leading commentaries and leading cases. While academic in tone, this approach
serves predictability and reduces surprises at hearings.

In daily practice, the sources you rely on will vary with the task. In a merger review,
the main source is the Act Against Restraints of Competition, along with EU law and
administrative guidance. In a lease dispute, the Civil Code and the Tenancy Law are
core, supplemented by case law on modernization and habitability. In a data breach,
the GDPR and the Federal Data Protection Act lead, with technical ordinances
addressing security standards. In each area, the same discipline applies: find the
controlling code or statute, consult authoritative commentary, and align your
arguments with doctrinal coherence.

As a quick reference, the following table shows key source categories and typical
examples that practitioners encounter. It is not exhaustive, but it helps map the
landscape without losing sight of the hierarchy and practical use.

Source Category Typical Examples Practical Role
Constitution Basic Law (Grundgesetz) Frames rights and federal

powers; influences
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Source Category Typical Examples Practical Role
interpretation of all norms.

EU Law Regulations, Directives, CJEU
case law

Directly applicable or
implemented; prevails over
conflicting national law.

Federal Statutes BGB, HGB, StGB, GWB, ZPO Primary substantive and
procedural law;
complements EU rules.

Land Laws Policing laws, school
regulations

Residual competences;
limited in commercial
practice.

Ordinances Technical regulations,
product safety rules

Implement statutes; detailed
standards for compliance.

Case Law BVerfG, BGH, BVerwG
decisions

Persuasive, not binding;
highly influential for uniform
application.

Scholarship Treatises, commentaries,
journals

Authoritative guidance;
frequently cited by courts.

Treaties ECHR, bilateral agreements Statutory rank when
incorporated; interpretive
guidance.

The choice of law in private contracts interacts with these sources. Germany follows
the Rome I Regulation for contractual obligations in civil and commercial matters.
Parties may select the governing law, subject to certain mandatory rules and
consumer protections. When the chosen law is German, the BGB supplies the default
regime. In practice, this means your contract will be read alongside codified principles
like good faith, which can shape performance obligations and remedies. Foreign
counsel should consider whether the chosen law aligns with the BGB’s approach to
formation, mistake, and frustration, and draft accordingly.

Non-contractual obligations, such as tort claims, are governed by the Rome II
Regulation. Cross-border torts may implicate German law if the damage occurs in
Germany or if the parties’ relationship points to German jurisdiction. This matters for
product liability, unfair competition, and privacy claims. The BGB’s tort section, along
with specialized statutes, sets the framework, and constitutional rights influence the
interpretation of liability and damages. Practitioners should map the relevant sources
early, especially in multi-jurisdictional disputes where parallel proceedings might arise.

German courts employ a civil law method that emphasizes written submissions. The
case file is central, and the judge manages the evidentiary record. There is no formal
discovery; parties must substantiate their claims with documents they control or
request specific production under narrow conditions. Witnesses are examined by the
court, and experts are often court-appointed. This structure requires disciplined
advocacy: prioritize core facts, attach key documents, and focus on doctrinal
coherence. Oral hearings are important, but they build on the written record rather
than replacing it. The sources you cite—statutes, commentary, and cases—carry more
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weight than dramatic cross-examination.

International businesses often wonder how German law will treat them in practice. The
system’s virtues are predictability and structure: statutes are clear, commentaries are
thorough, and courts give reasoned decisions. The trade-off is formalism; a claim that
is doctrinally awkward will struggle even if the facts feel fair. Contract drafting should
anticipate the BGB’s categories, use defined terms carefully, and avoid importing
common law concepts without adaptation. Compliance programs must map controlling
statutes and ordinances, and dispute strategies should privilege written clarity. The
legal sources are not hidden; they are published, commented, and applied with
consistency.

A few practical tips round out the picture. Always identify the relevant code first, then
look for specialized statutes and European instruments. Consult the leading
commentaries; they will summarize case law and scholarly debates, saving time and
reducing risk. Check parliamentary materials if legislative history is critical, especially
for new statutes. In digital research, use official databases and reputable providers,
and verify translations of key terms. In contracts, add a governing law clause and
define language; in negotiations, ask which code and ordinances apply. Respect the
hierarchy and the method, and your arguments will be well-grounded.

In sum, German law is built from codified sources, interpreted through scholarship and
constitutional principles, and applied with a structured method. The Basic Law
provides the compass, European law expands the map, and the codes supply the
roads. Court decisions and academic commentary are trusted guides rather than the
primary foundation. For foreign lawyers, the system rewards preparation, precision,
and a willingness to reason from rules rather than from precedent alone. With this
framework in mind, the chapters that follow can be read as a tour through institutions
and practice areas, all anchored by the sources that make German law distinctive and
dependable.
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