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Introduction
What makes law “Asian”? This book begins from the premise that there is no single
Asian law, but rather a web of traditions—some indigenous, some imported, many
hybrid—that have interacted for millennia across a vast and diverse region. From
dharma in South Asia and sharia across Muslim societies to imperial codes in China,
Korea, Vietnam, and Japan, legal orders in Asia have shaped and been shaped by
social hierarchies, commercial exchange, and changing forms of governance. By
following these traditions across time, we can see how law operates not only as state
command but also as moral discourse, communal practice, and economic
infrastructure.

The title signals four anchors for comparison. Dharma names a family of normative
ideas about duty, justice, and social order articulated in Sanskrit and vernacular texts
and iterated through court practice and custom. Sharia refers to the ideals and
methods of Islamic jurisprudence (fiqh), expressed through schools of law, qadis, and
fatwas, and adapted to local conditions from the Ottoman Balkans to the Malay world.
Imperial codes are the bureaucratic heart of states that prized moral
governance—most conspicuously in China’s dynastic codes and their regional
echoes—while “rule of law” captures modern claims that law should bind power itself
rather than merely instrumentally serve it. Throughout, we distinguish rule of law from
rule by law, and we treat legal pluralism as a baseline rather than an exception.

Geographically, our journey stretches from the Arabian Sea to the Pacific and from the
steppe to the equator. Asia’s legal ideas traveled along caravan routes, sea lanes, and
monastic networks; they were translated, debated, and “vernacularized” in temples,
madrasas, merchant guilds, and village councils. Temporally, we begin before
centralized states, when ritual, custom, and local authority structured dispute
resolution, and we move through the rise of empires, the disruptions of colonial rule,
and the complex experiments of postcolonial nation-building. At every stage, we pair
texts and doctrines with institutions and everyday practice, asking how rules were
invoked, contested, and enforced in concrete settings.

Colonial encounters—British, Dutch, French, Spanish/American, and
Russian/Soviet—did not erase older traditions; they reframed them. Codification
projects assembled “personal laws,” reified custom, and generated plural jurisdictions
that stratified populations by race, religion, and status. Commercial codes and new
courts facilitated extraction and trade even as they opened unexpected spaces for
litigation and reform. The colonial state’s consolidation of authority through law
remains visible in contemporary bureaucracies, property regimes, and professional
legal cultures.

Sample from MixCache.com - The Online eBook Marketplace



SHARING STRICTLY PROHIBITED - For personal use of the licensed account only - See MixCache.com Terms of Use.

SA
MPL

E 
CO

PY

Postcolonial Asia has not converged on a single legal model. Some states
constitutionalized liberal rights and independent judiciaries; others centralized
authority behind party rule or military guardianship; many oscillate between these
poles. Family law has become a battleground over identity and gender justice;
commercial and land reforms have sought to balance growth with equity; and new
regional frameworks—from ASEAN to cross-border investment treaties—link local legal
change to global markets. Human rights discourses, environmental regulation, and
digital governance now test how far the rule of law can travel across diverse political
settlements.

This book offers a framework for understanding these trajectories. Each chapter
situates a legal tradition in its social ecology; traces the movement of ideas, people,
and institutions; and examines how law mediates hierarchy and commerce while
legitimating or constraining power. Readers will find neither a triumphalist story of
modernization nor a lament for lost traditions, but a comparative exploration of how
Asian societies have argued with and through law. The goal is not to decide which
system is best, but to clarify how law has mattered—and still matters—for the ordering
of life across one of the world’s most dynamic regions.
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CHAPTER ONE: Law Before States: Dharma, Rites,
and Custom
What is law when there is no state to make it, no police to enforce it, and no codex to
contain it? In the deep prehistory of Asian legal traditions, law lived in speech, ritual,
and the rhythms of daily life. It was the rhythm of obligation between kin, the hush
before a village assembly, the weight of a well-placed proverb that settled a dispute
without spilling blood. The absence of a centralized state did not mean an absence of
order; it meant that order was negotiated, performed, and remembered. Customs
carried authority because they were familiar, and authority itself was often a matter of
persuasion rather than command.

In South Asia, the early language for this order was rta, a term evoking cosmic rhythm
and moral regularity long before the word dharma took center stage. The Rig Veda
sings of rta as the pattern that keeps the sun on its course and society in balance.
Sacrifice mirrored this order: priests, patrons, and households were bound by ritual
duties that were not merely religious but also social and legal, because they fixed
relationships and redistributed resources. When dispute arose, the same ritual
vocabulary helped diagnose the breach and repair it. Law, then, began as a kind of
cosmic housekeeping.

Dharma, as it later emerged, expanded this idea into a flexible framework for human
duty. Early Brahmanical texts spoke of dharma as that which upholds—people,
society, even the world—and they rooted it in the Vedas and the practices of those
who knew them. At the local level, dharma was enacted through the councils of elders
(the parisad or sabha), who heard cases on theft, debt, assault, and inheritance. Their
authority rested on reputation, memory of precedent, and the social costs of shaming
or ostracism. The assembly was not a court as we know it, but a forum where
community norms were spoken into effect.

In the early Buddhist world, a parallel language developed around dhamma, a term
close to dharma but emphasizing moral conduct and the welfare of the many. The
emperor Ashoka’s inscriptions, chiseled into rock and pillar across the subcontinent,
proclaimed dhamma as a policy of nonviolence, truthfulness, respect for elders, and
kindness to animals. These edicts were not simply ethical exhortations; they were
instructions to officials and markers of royal concern for justice. They encouraged fair
treatment of subjects and moderation in punishment. Law here appeared as
governance guided by conscience as much as by rule.

Along the Chinese river plains, a different vocabulary took shape. Early texts spoke of
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li—rites, propriety—as the grammar of correct social relations. The Book of Rites
described how offerings, greetings, and gestures signaled rank and obligation.
Violations of li were corrected through admonition, ritual compensation, and, when
necessary, expulsion from the community. In the background lay notions of tianming,
the Mandate of Heaven, which authorized rulers to maintain order but also demanded
that they govern with care. Law, in this view, was less about abstract rules and more
about the right performance of roles.

Along the Yellow River, another stream of thought emphasized fa—standards,
measures, and eventually statutes. Early administrative practice required uniform
weights, consistent tallies, and predictable punishments to manage granaries, corvée
labor, and defense. The contrast between li and fa would become a classic tension in
Chinese political thought, but in early times they coexisted as complementary tools.
Rites shaped everyday conduct, while standards handled large-scale coordination.
Even without a single codex, the combination kept towns and fields running.

On the Korean peninsula and in the Japanese archipelago, native rites and obligations
blended with ideas arriving from the continent. Community elders mediated disputes
over land, marriage, and violence, while emerging chieftains and clans backed these
judgments with their authority. Oaths, ordeals, and taboos held moral force; violating
them could alienate both neighbors and spirits. Early law here was deeply
performative: it was spoken, sung, and enacted in gatherings where consensus
mattered as much as coercion.

Across the Malay-Indonesian world, adat—custom—knitted together kinship, trade,
and ecology. Coastal communities negotiated maritime losses and port dues through
adat councils; inland rice growers settled irrigation and inheritance disputes in the
same way. Adat was not a single code but a mosaic of local practices, sensitive to
environment and lineage. Its authority derived from continuity and communal
recognition, not from a royal decree. To be bound by adat was to belong to a place
and its people.

In the Himalayan valleys and along the banks of the Irrawaddy and Chao Phraya,
customary norms regulated land use, feuds, and marriage. Village headmen and
Buddhist monks often sat together to adjudicate, blending moral counsel with practical
compromise. The language of sin (kamma) and merit (punna) could sharpen the
stakes of a dispute: to wrong a neighbor might harm one’s future as well as present
standing. Ritual atonement, compensation, and sometimes temporary exile served as
remedies. Law traveled with ethics, but it also had teeth.

On the Eurasian steppe, tribal assemblies known as quriltai set norms for pastoral
mobility, cattle raiding, and feud management. The concept of yassa—later associated
with Genghis Khan—began as customary rules for camp life and alliance. Restitution
for theft, penalties for breach of oath, and rules on sharing pasture were adjudicated
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by elders and confirmed by the assembly. Succession and loyalty were tightly
regulated because survival depended on them. Steppe law was portable, oral, and
intensely social.

Maritime trade across the Indian Ocean and South China Sea created another kind of
legal order. Merchant guilds in Gujarat, the Malay ports, and the South China coast
developed codes of conduct for lending, partnership, and insurance. These rules, often
called the “law merchant,” were enforced by reputation and exclusion: a trader who
broke the code could be blacklisted from future ventures. Ship captains acted as
judges for disputes at sea; port authorities coordinated arbitration for cargo claims.
When goods moved, so did norms, and they adapted to new exchanges.

In regions where irrigation depended on collective labor, specialized management
emerged. The divan of the village or the council of canal users set water shares, repair
schedules, and penalties for unauthorized diversion. Because water was life, these
institutions commanded respect. They were often recognized by higher authorities but
rarely created by them. Their effectiveness lay in shared interest: everyone lost if the
canal failed. Thus, a local legal ecology could be as rigid as any statute and as flexible
as a seasonal change.

Debt and credit formed another early legal infrastructure. In South Asia, the mantra of
“one who owes” and “one who is owed” structured relationships that cut across caste
and clan. Oaths invoked deities, and witnesses sealed bargains with ritual gestures. In
China, contracts on paper or wood slips recorded loans of grain, land leases, and sales;
the community’s scribe and elders could enforce them by shaming defaulters or
blocking market access. Maritime Asia used bills of exchange and letters of credit, with
disputes handled by merchant courts that prized swift resolution.

Ordeals and oaths, often disparaged as superstition, served as risk-management tools
when evidence was thin. Drinking hot water, carrying hot iron, or ducking in water
were believed to reveal truth because divine forces would protect the innocent. That
belief made the ordeal socially binding, regardless of its physics. Oaths were similarly
performative: the words and the act mattered as much as the outcome. These
practices show early law’s comfort with the symbolic. Moral certainty could be
produced by ritual even when facts were elusive.

In rural Asia, festivals and harvest cycles punctuated legal life. Fairs were courts in
motion: a traveling judge might hear cases on stolen goats, broken contracts, or
boundary disputes while traders peddled cloth and iron. The concentration of people
made enforcement easier and punishment more visible. Seasonal amnesties, ritual
cleansings, and debt releases often coincided with these gatherings. The calendar
thus functioned as a legal text, telling communities when to forgive, when to collect,
and when to forgive again.
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Dispute resolution relied heavily on mediation rather than verdict. A mediator’s craft
was to restore relationships, not just to declare a winner. In village councils across
Asia, the first step was often to feed the parties and get them talking. Gift exchange,
shared meals, and public apologies were legal tools because they signaled renewed
commitment to communal norms. When compromise failed, the threat of withdrawal
of cooperation—boycott or shuning—provided the necessary pressure. Law was social
gravity.

Property in these early societies was rarely absolute. Rights were layered: a family
might hold use rights to a field, while a clan or village retained disposal rights or
claims to surplus. Water, forests, and pastures were often treated as common pool
resources governed by strict rules of access. Boundary markers—stones, trees, or
shrines—were not just physical but symbolic, often blessed to deter trespass.
Violations were punished not only by fines but by ritual pollution. The environment
was itself a legal actor.

War and peace shaped early law as much as harvest and trade. Treaties among tribes
or city-states specified tribute, safe passage, and hostage exchange. Blood pacts
sealed alliances, and violations were punished by sanctions that could include
exclusion from trade routes. Refugees and displaced persons created new legal
questions about membership and obligation. Communities responded by defining who
belonged and what duties tied members to the group. The line between war and law
was thin but real.

Where states began to coalesce—whether in the Ganges plain, the Yellow River basin,
or the Javanese courts—they often took over existing institutions rather than invent
them. Kings validated village councils, borrowed their personnel, and adopted their
procedures. In return, these councils received royal backing, which added muscle to
customary sanctions. The process was less revolution than accretion. Law grew like a
coral reef, layer upon layer, still shaped by earlier organisms.

Gender and age structured legal capacity in customary orders. Women often mediated
disputes, especially within households, but their formal authority varied. In some
regions, women could hold property and speak in council; in others, male guardianship
was the norm. Children and elders had special protections and roles. Age brought
authority, while youth brought obligations of service. These arrangements were not
fixed; they shifted with ecology, economy, and the balance of clans. Law mirrored
social demographics.

Religious specialists were often legal specialists too. Brahmins in South Asia, monks in
Buddhist lands, and diviners in many communities translated moral frameworks into
practical judgments. They were consulted not only for what was right but for what
would work. Their counsel carried weight because it linked immediate disputes to
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cosmic order. When they were corrupt or incompetent, communities found ways to
sideline them. The authority of specialists was earned rather than automatic.

Literate expertise gradually added a new layer. In China, scribes kept records and
could influence outcomes by framing the language of a complaint. In India,
memorizers of Vedic verses or early legal hymns could claim precedence for their
interpretations. Across maritime Asia, written contracts and merchant letters created
portable evidence. Literacy did not replace oral culture; it augmented it. A well-
phrased written oath could be read aloud in council and gain force through
performance.

Sanctions reflected a preference for restitution over retribution. Fines, compensation,
and ritual payments were common; blood money could settle feuds and prevent cycles
of violence. Shame was a powerful tool: forced public confession or the obligation to
gift the harmed party restored balance. Physical punishment existed, but it was often
costly and risky. Communities preferred to repair the social fabric rather than tear it
further. Law was a mending craft.

Travelers and pilgrims carried legal norms across regions. A merchant from Gujarat
could find himself judged by rules familiar in the Malay ports; a monk moving from
Burma to Siam might note the similarity of monastic regulations. This circulation
created a kind of legal lingua franca along trade routes. Even where customs differed,
the style of argument—appeal to elders, presentation of witnesses, ritual
compensation—was recognizable. Mobility made law cosmopolitan before states did.

Environmental constraints also shaped legal institutions. In riverine societies, flood
cycles forced periodic redistribution of land boundaries; courts had to adapt. On the
steppe, drought drove migration and renegotiation of pasture rights. In rainforest
zones, shifting agriculture required rules about clearing and fallow. Legal orders that
could not adapt to these rhythms disappeared. The fittest law was the one that bent
without breaking.

At the edges of communities, law faced the problem of strangers. Merchants,
refugees, and mercenaries were not bound by the same ties of kin and custom.
Solutions ranged of guest law to specialized courts at ports. Oaths of safe conduct and
bonded hospitality made movement possible. Law expanded to include outsiders
without dissolving the bonds that held insiders. This was an early form of legal
pluralism.

Early Asian law also had senses of time and memory that differed from modern legal
calendars. Precedent was not written but remembered, and the elders who
remembered were the law’s living archive. Genealogies, chants, and proverbial
wisdom were tools for deciding cases. When a dispute echoed a famous earlier one,
the earlier outcome could be cited to persuade. Memory was evidence, and the
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community was the court that kept it.

Theater and storytelling served as legal education. Myths explained why certain rules
mattered; plays showed the consequences of breaking them. A clever judge in a
folktale might solve a case by setting a trap that reveals guilt through action. The
audience learned to anticipate legal reasoning and to appreciate the craft of
judgment. These narratives provided a shared vocabulary of fairness and deceit. They
were law’s textbooks.

At the same time, early law was not gentle to everyone. Ordeals, blood feuds, and
ostracism could be brutal. Communities often traded harshness for predictability. The
point was to make disputes end, not to satisfy modern notions of justice. That trade-off
is visible across cultures and eras. Law’s legitimacy came from the simple fact that it
stopped the bleeding and let people get back to work.

Even before the rise of states, there were specialists in enforcement. Village guards,
clan watchmen, and market constables kept the peace. Their authority was borrowed
from the collective, and they could be dismissed for abuse. They did not wear uniforms
or carry writs; they were neighbors with recognized roles. Their presence signaled that
the community cared enough to invest in order. Law was something people did, not
something they merely obeyed.

The early Asian legal imagination was comfortable with plural sources of authority. A
single dispute could involve kinship norms, local custom, religious ethics, and
economic prudence. Parties and mediators drew on all these to craft acceptable
outcomes. The absence of a single sovereign was not chaos but an ecology of norms.
It allowed experimentation and adaptation. It also kept power distributed.

Where we can reconstruct early practices—through archaeology, inscriptions, and
later legal texts—they reveal a striking consistency: law was relational. Rights and
duties were embedded in relationships, and legal reasoning was about restoring
proper relations. A fine was not just a penalty but a gift that acknowledged harm and
rebalanced ties. A judgment was not only a command but a narrative that realigned
expectations. Law spoke the language of social belonging.

The institutions we have described—councils of elders, merchant courts, water
assemblies, ritual arbiters—were not static. They changed with population growth,
urbanization, and new technologies like writing and coinage. Yet their core logic
persisted: law was a community project. This is the bedrock on which later state
systems built. When kings and emperors arrived, they found that people already knew
how to settle disputes and organize collective life. They simply added a crown to the
council and a seal to the contract.

This foundation helps explain why later Asian legal traditions never fully erased
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pluralism. Dharma, rites, adat, and customary rules continued to operate alongside
imperial codes and sharia courts. They supplied the language of obligation in
neighborhoods and markets even when official law claimed monopoly. They still do. To
understand law in Asia, begin here: law before states was not a vacuum waiting for
sovereigns, but a dense, textured practice of keeping peace and making sense. The
story that follows shows how that practice adapted to empires and codification without
losing its voice.
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